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The essay analyses how the health emergency due to the spread of Covid-19 was 

handled in Italy. It is aimed at examining: the regulatory framework relating to 

the management of the pandemic; the role of State and Regions in adopting 

measures to contain the virus; the coordination between State and Regions to 

deal with the health emergency. In particular, the aim of the essay is to verify 

whether the State, in managing the pandemic, has respected the constitutional 

principles that underpin the Italian regional system. 
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Introduction - The Regulation of the Emergency in Health Matters 

 

The aim of this essay is to offer a contribution to the ongoing debate on Italy‟s 

management of the Coronavirus emergency. This issue has sparked a wide debate 

among constitutional law scholars ― as well as in public opinion ― in relation to 

various problematic aspects, such as: respect of the system of sources of law in the 

period of the pandemic; the constitutional legitimacy of the suspension of 

fundamental rights and freedoms by the so-called «emergency measures»; the 

dialogue between Government and Parliament, within a parliamentary system, in 

emergency management; the relationship between the State and the autonomy 

system in the adoption of legislation aimed at tackling the health crisis.  

This essay focuses on the latter of these problematic aspects. In this regard, it 

should be noted that, in the period of the pandemic, the issue relating to the role of 

the State and the Regions, in adopting emergency measures, has assumed a 

particular importance. This at least for two reasons. The first reason is that the 

spread of the virus has occurred in different ways in the regional territories and this 

has imposed the need to adopt different measures in the Italian Regions. The 

second reason is that, within the framework of a regional state model, the Italian 

Regions have important competences related to the health emergencies.  

Therefore, it is useful to recall what the role of the State and the Regions is in 

the management of emergencies in general and, more specifically, in the field of 

health. 
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With regard to the distribution of administrative functions, the Constitutional 

Law no. 3 of 2001 (reform of Title V, part two, of the Constitution, governing the 

autonomy system) has enhanced the role of the entities closest to citizens, 

introducing the principle of subsidiarity. According to this principle, the 

administrative functions are attributed to the Municipalities, except in cases in 

which, in order to ensure their unitary exercise, they are assigned to larger 

territorial levels (Provinces, Metropolitan Cities, Regions and State), in application 

of the principles of subsidiarity, differentiation and adequacy (art. 118.1, 

Constitution).  

As for the division of legislative powers between the State and Regions, the 

Constitutional Law no. 3/2001 has significantly strengthened the legislative 

autonomy of the ordinary Regions
1
. Following this reform, art. 117 of the 

Constitution contains: a list of matters in which the State has exclusive legislative 

power (art. 117.2); a list of matters in which the Regions have concurrent 

legislative power (art. 117.3), i.e. they can legislate but in compliance with the 

«fundamental principles of the matter» established by the State; a residual clause 

for which, in all matters not included in the two previous lists, the Regions have 

exclusive or residual legislative power (attributed only to Regions with special 

autonomy, with their own Statute containing the division of legislative powers, 

before the 2001 reform). In this general framework, the matters indicated in art. 

117 of the Constitution concerning the health emergency are the following: the 

«protection of health» which is a concurrent competence of the State and 

Regions
2
; the «public order and security» and «international prophylaxis» which 

are the exclusive competence of the State. This interweaving of competences 

makes it difficult to clearly define who is responsible for adopting legislation 

aimed at dealing with the COVID emergency. In addition, the Constitution 

contains a provision that allows the State to intervene to ensure adequate 

uniformity, on the national territory, in the protection and enjoyment of social 

rights.  

The State, in fact, has exclusive competence to determine «the essential levels 

of services concerning civil and social rights that must be guaranteed throughout 

the national territory» (art. 117.2, lett. m), Constitution)
3
. The State, again in order 

to guarantee uniformity on the territory, can also legislate on regional matters, 

applying the mechanism of the so-called «attraction in subsidiarity». This 

mechanism was elaborated by the Constitutional Court, starting from sentence no. 

303 of 2003; according to this mechanism, when the State, in application of the 

principle of subsidiarity, attracts administrative functions of the Regions (as 

required by art. 118 of the Constitution which, as we have seen, governs the 

division of administrative competences between the levels of government), it can 

also exercise legislative power in regional matters, in compliance with the 

principle of loyal collaboration with the Regions. 

Furthermore, the Constitution enhances the role of the State in the 

management of emergencies, providing, for this purpose, a specific state source 
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of law. Art. 77 of the Constitution, in fact, gives the Government the power to 

adopt provisional measures having the force of law, in the form of law decrees, 

in «extraordinary cases of necessity and urgency»; these decrees must be 

presented on the same day for conversion to the Chambers, which must, within 

60 days, convert them into law, otherwise they lose their effectiveness ex-tunc
4
. 

The law decree, therefore, is the most appropriate tool for dealing with 

situations of extraordinary emergency, also in order to «authorise» the use of 

the additional instrument that the legal system provides for dealing with such 

situations, namely the ordinances of necessity and urgency.  

Ordinances of necessity and urgency are «extraordinary» administrative 

acts that can be adopted by the State, by the Regions and by local authorities in 

the cases expressly provided for by the law or, as we have seen, by a law 

decree, to deal with situations of needs that cannot be solved with the 

«ordinary» remedies provided for by the legal system. The ordinances, which 

represent the extrema ratio, allow the administration to deal with exceptional, 

serious and non-predeterminable situations by law
5
, also through the adoption 

of acts that can derogate the current legislation. 

The problem is that ordinance powers are attributed, as will be seen below, 

to various institutional subjects and at various territorial levels. This can result 

in a fragmentation of the activity of adopting measures capable of 

compromising the adequate management of an emergency at a national level, 

such as that caused by COVID. 

Law no. 833 of 1978 (that had established the Italian National Health 

Service (SSN)) attributes the power to adopt urgent ordinances in the field of 

«public health» to the Minister of Health, the President of the Region and the 

Mayor, depending on the territorial area concerned (art. 32). This provision is 

subsequently taken up ― as well as by Legislative Decree no. 267 of 2000 (art. 

50.5), in relation to the Mayor
6
 ― by Legislative Decree no. 112 of 1998 

which divides the competence to issue ordinances of necessity and urgency 

between the Ministry of Health, the Presidents of the Regional Councils and 

the Mayors, respectively on the national, regional or municipal territory (art. 

117)
7
. 

The Civil Protection Code (Legislative Decree no. 1 of 2018) provides 

that, upon the occurrence or imminence of one of the events expressly indicated, 

the Council of Ministers deliberates the national «state of emergency» (art. 24) 

which must be addressed with civil protection ordinances (art. 25). The latter 

are adopted by the Head of the Civil Protection Department, after having 

acquired the agreement of the Regions and Autonomous Provinces territorially 

concerned, in order to coordinate the interventions to be carried out during the 

state of emergency. Civil protection ordinances can be adopted in derogation 

from the provisions in force
8
 but within the limits and in the manner indicated 
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in the state of emergency resolution and in compliance with the general 

principles of the legal system (art. 25). 

The Italian Constitution, therefore, unlike, for example, the German, French 

and Spanish ones, does not provide for a specific discipline for emergency
9
. In 

fact, in order to deal with «extraordinary» emergency situations, it only provides 

for the instrument of the law decree, while ordinary legislation provides, as 

mentioned above, the ordinances of necessity and urgency
10

. 

On the other hand, finally, the Constitution provides for the possibility for the 

Government to intervene, as a substitute, in the case of inaction of the local 

authorities in the face of a «serious danger to public safety and security» (art. 

120.2).  

From the regulatory framework described so far, a model of emergency 

management emerges, in health matters, which does not provide for a separation 

of powers and competences between the levels of government, but for their 

integration
11

. Consequently, even if an emergency situation, such as that due to the 

pandemic, requires a unitary action by the State, it must, in any case, respect the 

principles of autonomy and decentralisation, contained in art. 5 of the Constitution, 

and the constitutional principle of loyal collaboration between the State and the 

Regions. This principle was first developed by the Constitutional Court and 

subsequently introduced into the Constitution by the 2001 reform.  

Therefore, the essay is aimed at analysing the measures adopted in the 

emergency period, in order to assess whether the State, faced with the need to 

manage the pandemic in a unified manner, has respected the constitutional 

principles of autonomy, decentralisation and loyal collaboration between the State 

and the Regions.  

 

 

Methodology in the Analysis of Topics covered and Expected Results  

 

The methodology used in the research on problems related to the management 

of the COVID emergency includes a careful analysis of the measures adopted, by 

the State and the Regions, to contain the virus. In addition, the essay takes into 

account the updated literature, capable of expressing the theoretical and scientific, 

as well as practical, findings of the problematic aspects addressed in this study. 

A reconstruction of the legislation relating to emergency management is 

carried out, in order to assess how this legislation has disciplined the role of the 

State and the Regions, in adopting emergency measures, and defined their 

relations. Furthermore, the concrete behaviours of the subjects involved are 

analysed.  

                                                           
9
Studies on the emergency regulation in Italy, on the occasion of the pandemic, have conducted by: 
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Martin (2020); Onida (2020); Ravì Pinto (2020); Silvestri (2020); Sorrentino (2020). See also  

Bonetti (2020); Calamo Specchia (2020); Caravita (2020) at v-vi; Grosso (2020) at vi-vii. 
10
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11
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The methodological approach is the legal and practical one and the 

conclusions are aimed at demonstrating how the management of the emergency has 

further contributed to highlighting the limits of a structure of relations between 

the State and the Regions that has actually been created, over time, but which, 

very often, does not appear consistent with constitutional principles. 

Therefore, the expected result of the research is to identify some possible 

solutions that could be adopted, in dealing with the health emergency that 

would be more respectful of the autonomy principle that characterises the 

Italian Constitution.  

 

 

The Legislation on Pandemic Management: The Role of the State and the 

Regions and their Weak Coordination 

 

Therefore, the legislation relating to the management of the pandemic, the 

role of the State and the Regions in the adoption emergency measures and their 

coordination will be reconstructed below.  

The first state measure relating to the pandemic was adopted on 31 January 

2020 by the Council of Ministers; the latter approved a «state of national 

emergency» for six months ― subsequently extended ― due to the health risk 

associated with COVID-19, providing for the adoption of ordinances by the 

Head of the Civil Protection Department, «in derogation of existing provision 

and in compliance with the general principles of the legal system»12. It has 

been seen that the Civil Protection Code provides that for the adoption of the 

ordinances it is necessary to acquire the agreement of the Regions and 

Autonomous Provinces territorially concerned. However, the state of 

emergency resolution does not mention this obligation, indeed it does not 

provide for any form of consultation with the Regions13. 

In the first phase of the emergency, numerous measures were adopted that 

included severe restrictions on freedoms, up to the point of introducing the 

lockdown throughout the national territory. Initially, the emergency was dealt 

with by the State through the adoption of two law decrees: the Law Decree of 

23 February 2020, no. 6 and the Law Decree of 25 March 2020, no. 1914. 

The Law Decree no. 6/2020 has regulated the role of the State and the 

Regions in adopting emergency measures and their mutual relations. The 

decree shows the will of the Government to play a strong role in the 

management of the emergency. The decree, in fact, provided that the 

emergency measures were adopted by the President of the Council of Ministers 

with one or more decrees, after a simple consultation of the Regions (art. 3.1). 

                                                           
12

See: Algostino (2020) at 117-121; Dolso (2020).  
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See Catelani (2020b). 
14

See: Belletti (2020); Cherchi & Deffenu (2020); Cintioli (2020); De Siervo (2020); Di Cosimo 

(2020). In particular, the following authors have analysed the problems linked to the use of the law 

decree and the decrees of the President of the Council of Ministers to deal with the emergency, also 

in relation to the system of sources of law: D‟Aloia (2020); Fabiano (2020); Lauro (2020); Longo & 

Malvicini (2020); Lucarelli (2020); Massa Pinto (2020); Mazzarolli (2020); Mobilio (2020); Ronga 

(2020); Rossi (2020); Trabucco (2020); Tresca (2020) at 207-211. 
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On the other hand, the decree authorised the Presidents of the Regions and the 

Mayors to issue, even in the emergency phase, ordinances on health matters, on 

the basis of the pre-existing legislation (examined above) (art. 3.2). The decree, 

however, provided for two limits to the power of ordinance of Regions and 

Municipalities: it could only be exercised until the adoption of the decree of the 

President of the Council of Ministers and only in cases of «extreme necessity 

and urgency».    Therefore, the measures contained in the regional ordinances 

would have been applied until the adoption of a conflicting discipline through a 

decree of the President of the Council of Ministers. The purpose of these 

limitations on the powers of ordinance was to prevent the decrees of the 

President of the Council of Ministers from being overwhelmed by a series of 

ordinances of the Regions and Municipalities
15

. In reality, the decree in 

question, providing for the possibility of adopting, in a generic way, «further 

measures», still left the Regions with a rather vast power of ordinance, not 

subject to any control or to the obligation of collaboration with the State. For 

this reason, in the period following the decree, many contingent and urgent 

ordinances have been adopted by the Regions
16

. In some cases, regional 

ordinances have provided for more restrictive measures on citizens‟ freedom 

than State ones
17

. This situation has created tensions in the relations between 

the Government and some Regions (in particular with Lombardy and 

Campania) since the first days of the emergency
18

.  

Subsequently, the Law Decree no. 19/2020 further strengthened the role of 

the Government, in emergency management, and better defined the relations 

between the State and the Regions. Similarly to the previous one, the decree 

provided for a limited involvement of the Regions in State decisions. The 

competence of the President of the Council of Ministers to adopt decrees 

containing measures to limit the spread of the virus has been confirmed, after 

consulting the Presidents of the Regions or the President of the Conference of 

Regions and Autonomous Provinces (the body that represents the respective 

interests), depending on the territory concerned (individual Regions or the 

entire national territory) (art. 2). Furthermore, the decree, in order to 

standardise the virus containment measures, at a national and regional level, and to 

limit the interventions of the Regions, introduced more stringent limits to the 

power of regional ordinance. In fact, the possibility was envisaged for the 

Regions to introduce further restrictive measures, compared to those provided 

for by the decree, only in the context of the activities within their competence 

(with the exclusion of productive activities and of strategic importance for the 

national economy) exclusively in case of an aggravation of the health risk on 

their territories (or in a part of them) (art. 3.1). It was also confirmed that 

regional ordinances can only be adopted pending the adoption of the Decree of 

                                                           
15

Carlesimo (2020). 
16

See Bartolini & Ruggiero (2020); Bignami (2020); Di Capua (2020) and Musella (2020), who 

have conducted studies on the use of regional ordinances in the emergency period. 
17

See Pinelli (2020). 
18
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the State and the Regions in the management of the health emergency: Cortese (2020); Ferraiulo 
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the President of the Council of Ministers and that, subsequently, they lose their 

effectiveness19. Finally, the decree, unlike the previous one, provided that, 

pending the adoption of the Decree of the President of the Council of 

Ministers, the competence to adopt acts, with limited effectiveness until that 

moment, in cases of «extreme necessity and urgency», for unexpected 

situations, is of the Minister of Health20 and no more of the President of the 

Region and the Mayor. The provision of a power of the Regions to derogate in 

peius highlights the will of the legislator to centralise the choices in the hands 

of the Government21.  

Nevertheless, the decree did not precisely define the conditions and limits 

for the adoption of regional measures and did not provide for forms of 

preventive collaboration with the State (not even a consultation). The Regions, 

therefore, have continued to adopt ordinances which, in many cases, have 

introduced further limitations with respect to those envisaged at the State 

level22; this is because the Presidents of some Regions regarded the 

Government measures as inadequate and insufficient. Some of these 

ordinances, however, did not respect the limits identified by Law decree no. 

19/2020, having been adopted even in cases where there was no worsening of 

the health situation. 

With the launch of the so-called «phase 2», the State legislation, in order 

to weaken emergency measures, has outlined a different structure of relations 

between the State and the Regions to cope with the pandemic23. The Law 

Decree of 16 May 2020, no. 33 established that, from 18 May to 31 July 2020, 

with State, Regional or Municipal decrees and ordinances, the movement of 

people and the methods of carrying out economic, productive and social 

activities could be regulated. In this framework, greater powers of monitoring 

the epidemic have been attributed to the Regions and the possibility of 

adopting, consequently, adequate measures. The Regions were called to 

monitor the progress of the epidemiological situation of their territories, on a 

daily basis, and to communicate the relevant data to the Minister of Health, the 

Italian National Institute of Health and the Technical-Scientific Committee set 

up at the Department of Civil Protection (which provides advice on the 

adoption of emergency measures). The Regions were given the possibility, in 

relation to the progress of the epidemiological situation in their territories and 

pending the adoption of the Decree of the President of the Council of 

Ministers, to introduce derogatory, broadening or restrictive measures, 

compared to those established at the State level24. Some Regions, however, 

had already begun, even before the Decree no. 33/2020, to adopt less restrictive 

measures than those envisaged by the State (e.g. the Veneto and Campania 

Regions). As for the collaboration between the State and the Regions, the 

                                                           
19

See: Luciani (2020); Pollicino & Vigevani (2020). 
20

Pursuant to art. 32, l. 833/1978. 
21

Boggero (2020). 
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See De Marco (2020) at 373. 
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See D‟Amico (2020) at 22-25.  
24

Salerno (2020). 
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decree provided that: the ordinance of the Minister of Health identifying one or 

more Regions in which additional measures (identified by a decree of the 

President of the Council of Ministers) may be applied, with respect to those 

provided on the national territory, are adopted after hearing the Presidents of 

the Regions concerned; the ordinances of the Minister of Health which provide 

for the application, in relation to specific parts of the regional territory, of 

measures envisaged for the entire national territory, are adopted in agreement 

with the Presidents of the Regions concerned. Greater collaboration between 

the State and the Regions had already been contemplated also by the Decree of 

the Minister of Health of 30 April 2020; it provided that, at central level, any 

re-evaluation of health risks takes place in agreement with the Region 

concerned and the collection of the necessary information to classify the risk 

takes place through a specific Control Room, which involves the Regions and 

the Italian National Institute of Health. Despite these provisions, however, the 

conflict between the Government and the Regions continued even during 

«phase 2» of the pandemic. In some cases, in fact, the Presidents of the 

Regions have continued to adopt ordinances that do not comply with the 

limitations envisaged by the Government
25

.  

So much so that the State has, in some cases, appealed these ordinances 

before the competent Administrative Judge. The Courts have sometimes 

recognised the validity of regional ordinances ― as they are based on the power to 

adopt further measures related to specific situations of the Regions ― while, in 

other cases, they have, instead, agreed with the State. For the purpose of greater 

coordination between the State and the Regions, a Document of «Prevention and 

response to COVID-19: evolution of strategy and planning in the transition phase 

for the autumn-winter period» was therefore prepared, shared by the Conference 

of Regions, composed of Presidents of the Regions, on 8 October 2020. In this 

regard, it appears positive that there has been a sharing between the State and the 

Regions on the tools and measures aimed at a remodelling of the containment 

measures of the pandemic, based on the risk situation in each Region.  

Finally, starting from November 2020, in conjunction with the increase in 

the number of COVID cases, a new phase in the management of the pandemic 

has begun which has provided for the territorial mini-lockdowns and the return 

to severe restrictions on economic, productive and social freedoms and 

activities. In this context, measures have been adopted that are no longer 

aimed, as in the first phase of the emergency, at closing activities and limiting 

freedoms in a generalised manner. With the adoption of the Decree of the 

President of the Council of Ministers on 3 November 2020, a national 

emergency management model was adopted: national rules were introduced 

and apply to the whole territory, which can be modulated in areas of different 

colours (yellow, orange, red), corresponding to different levels of criticality in 

the Regions, and increasing restrictions are applied in relation to the risk. The 

risk areas are determined on the basis of data provided by the Regions and are 

                                                           
25

Significant, for example, the adoption, by the Calabria Region, of a provision which, anticipating 

decisions that would then have also adopted by the Government, has authorised the reopening of 

certain commercial activities, suspended by the decree no. 19/2020. 
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considered according to the Risk Index (i.e. the contagiousness index) and 

other risk factors (21 factors, including, e.g., the employment rate of intensive 

care). The involvement of the Regions in the adoption of the decrees of the 

President of the Council of Ministers is guaranteed through participation in the 

decisions of the Control Room and by the procedural process that foresees 

hearing the President of the Conference of Regions. Similarly, the ordinances 

of the Minister of Health are adopted after consultation with the Presidents of 

the Regions concerned, on the basis of the Document of prevention and 

response to COVID and of the data processed by the Control Room. In the case 

of ordinances by the Minister of Health that exempt some parts of the regional 

territory from compliance with certain measures, due to the trend of 

epidemiological risk, an agreement is envisaged with the Region concerned. In 

this framework of national emergency management, the Regions have been 

entrusted with a monitoring role and the possibility of adopting more restrictive 

measures than those of the State. 

The Decree of the President of the Council of Ministers of 14 January 

2021 also introduced the possibility of providing a «white zone», which is 

added to the three coloured area, yellow, orange and red. In this area, in the 

face of a sharp decline in infections and a low risk (with an incidence of 

infections for two consecutive weeks of less than 50 cases per 100,000 

inhabitants), almost all activities may be able to resume and restrictive 

measures can cease to apply. In any case, ad hoc restrictive measures linked to 

the relevant activities from an epidemiological point of view may be adopted in 

the white zone, again with Decree of the President of the Council of Ministers. 

The mechanism for inserting a Region in the white zone is the same used up to 

that moment to insert the Regions in the yellow, orange or red zone: an 

ordinance of the Minister of Health must be adopted. Therefore, at the time of 

writing, each Region is expected to be included in one of the four areas, each 

of which has different rules to respect.  

The Regions, however, always have the power to issue more restrictive 

measures than those decided by the Government. In addition to the measures 

envisaged for each area, there are also limitations that apply throughout the 

national territory. These measures ― contained in the Decree of 14 January 

2021 and valid until 5 March 2021 ― are, at the time of writing, contained in 

the Decree of the President of the Council of Ministers of 2 March 2021 and 

applied from 6 March 2021 to 6 April 2021. Even in this phase there have been 

conflicts between the Regions and the State. Some Regions have harshly 

criticised the decisions of the Government that have foreseen their insertion in 

a specific area and have appealed to the Administrative Judge against the State 

provision (e.g. Lombardy and Sardinia Regions). On the other side, the 

Government appealed to the Constitutional Court against the Valle d‟Aosta 

Regional Law of 9 December 2020, n. 11 ― which allowed the carrying out of 

a series of activities in derogation from the provisions of State legislation ― 

and the Court suspended, for the first time, a regional law as a precautionary 

measure (ordinance no. 4 of 2021)26. More generally, then, the Presidents of 

                                                           
26

See Dickmann (2021). 
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some Regions (Lombardy, Friuli Venezia Giulia, Sardinia, Calabria, Umbria 

and Veneto) have asked the State to review the procedures for determining the 

colour of the Regions; they claimed the need to provide for procedures aimed 

at ensuring a greater regional role, with regard to choices relating to their 

territories, and an effective participation in the adoption of State decisions. 

 

 

Research Results. The Violation of the Constitutional Principles of the 

Regional System by the Emergency Legislation 

 

To cope with the pandemic, the State has adopted a model of centralisation of 

competences
27

 accompanied by weak collaboration between the Government and 

the Regions
28

.  

On the one hand, the emergency decrees have left the Regions a residual role, 

allowing their intervention only in the cases and within the limits expressly 

regulated. The State discipline should have left the Regions with greater 

possibilities of intervention, both because of their competences in health matters 

and because the spread of the virus took place differently in the various regional 

territories. This might have avoided the adoption of regional ordinances that were 

not in line with State measures
29

. Furthermore, the limited role of the Regions has 

prevented the development of more targeted territorial policies which would 

probably have made even the State measures more efficient.  

On the other hand, the State legislation on the emergency provided for a weak 

collaboration between the Government and the Regions, based on a mandatory but 

not binding comparison
30

. No institutionalised procedures for comparison with the 

Regions have been regulated
31

. For the adoption of Government decisions, in fact, 

an opinion or an agreement was not required; the Regions were asked to share the 

choices of the Government, since the latter could adopt the measure even in case 

of disagreement
32

.  

This has led to have only an informal cooperation between the Government 

and the Regions
33

. And even if, in the second phase of emergency management, 

there was greater consultation with the Conference of Presidents of the Regions, 

this always took place at an informal level. The Government‟s measures, 

therefore, were not the result of a joint and coordinated activity with the Regions, 

within the system of Conferences
34

. In Italy, in the absence of a Chamber of 

Autonomies, the system of Conferences (consisting of the State-Regions and 

Autonomous Provinces Conference, the State-Local Autonomies Conference, 

representative bodies of the respective levels of government, and the Unified 

                                                           
27

Cavino (2020). 
28

Longo (2020). 
29

See Melzi d‟Eril & Vigevani (2020). 
30

See Di Cosimo & Menegus (2020); Clementi (2020); Formisano (2020). 
31

Camerlengo (2020). 
32

Severa (2020). 
33

See Delledonne & Padula (2020); D‟Orlando (2020). 
34

Catelani (2020a). 
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Conference which brings together the members of the other two conferences) 

represents the interests of the various levels of government at central level. 

Greater consultation, moreover, would have allowed the Government to 

take into greater consideration, at least in the first phase of the emergency, the 

needs of individual Regions that have been most affected by the pandemic. 

Instead, the Government, until the autumn of 2020, preferred to deal with the 

emergency in a uniform way, providing for the same measures in all Regions, 

and unilaterally, in the absence of a real agreement with the latter. The Regions 

have reacted to State centralisation by adopting, as we have seen, many 

ordinances that were not always in line with the indications of the Government. 

Furthermore, an attitude of protagonism of the Presidents of the Regions has 

often emerged; they have tried to demonstrate their commitment in the fight 

against the pandemic ― by contrasting with the decisions of the Government 

― also in order to have visibility on the media and obtain consensus35. 

Moreover, even the Regions have adopted measures without coordination with 

the Government; in fact, only in a few cases Regional ordinances have been 

adopted in agreement with the State (e.g. the ordinances of the Emilia-

Romagna, Friuli Venezia Giulia, Liguria, Lombardy, Piedmont and Veneto 

Regions, adopted on 23 February 2020). In this regard, it is evident that the 

contrasts between the Regional ordinances and the Decrees of the President of 

the Council of Ministers were the consequence of inadequate coordination 

between the various levels of government. This has led ― as we have seen 

above ― the State and some Regions to confront also before the 

Administrative Judge and the Constitutional Court. It cannot therefore be 

denied that the dialogue between the State and the Presidents of the Regions 

has often been difficult and conflicting even if the will, on the part of both 

levels of government, seems to have prevailed, to avoid an institutional 

breakdown in managing an unprecedented emergency in the republican history. 

What we want to highlight in this essay is that it does not seem that the 

State, in managing the pandemic, has respected the constitutional principles 

that underpin the Italian regional state. It is true that the State had to consider 

the need for a unitary management of the epidemic throughout the country and 

the urgency to act quickly. It is also true, however, that an excessive sacrifice 

of regional autonomy and of the constitutional principle of loyal cooperation 

between the State and the Regions is not admissible, not even in the face of the 

urgency of providing for the unitary measures36. Nevertheless, from the 

analysis carried out, it emerges that the State, in dealing with the health 

emergency, has not respected the constitutional principles that characterise the 

Italian regional system.  

Firstly, the emergency decrees have excessively limited the role of the 

Regions, in violation of the autonomy principle. Especially in the first phase of 
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the pandemic, in fact, there was a progressive centralisation of powers, in order 

to manage the emergency, by the National Government and, in particular, by 

the President of the Council. Nonetheless, one of the cardinal principles of the 

Italian Constitution is the autonomy principle which must be implemented 

through a pluralism of entities: State and Regional and Local Autonomies 

which enjoy, pursuant to art. 114 of the Constitution, the same constitutional 

dignity and are placed in a relationship of equi-ordination and not of sub-

ordination.  

Secondly, the emergency legislation has not adequately taken into account the 

Italian regional state model which requires, among other things, that relations 

between the State and the Regions are based on the principle of loyal 

collaboration. A collaboration based only on the obligation to hear the Regions 

does not seem able to guarantee effective coordination between the levels of 

government. Being measures adopted in matters in which, as we have seen, there 

is an intertwining of state and regional competences, the application of the 

principle of loyal cooperation between the State and the Regions would have 

required the provision of stronger cooperation instruments
37

, such as the 

agreement or understanding; tools, therefore, aimed at obtaining a consensus from 

the Regions and addressing the emergency in a more coordinated manner
38

. In 

fact, the principle of collaboration between entities, as often recalled by the 

Constitutional Court, must be applied in cases of exercise of competences and 

functions affecting the different levels of government, in order to avoid 

overlapping of competences and invasions of the sphere of regional autonomy. 

 

 

Conclusions 

 

The picture that emerges is that of an emergency regulation of a competitive 

and conflictual nature between the State and the Regions. 

Although there was a willingness, on the part of both levels of government, to 

avoid an institutional breakdown, there was not even a coordinated action of co-

management of the emergency and an effective involvement of the Regions in the 

adoption of State measures, nor of the Government, for the adoption of the 

Regional ones
39

. Therefore, a State and Regional attitude which largely neglected 

the Constitutional principles that underpin the Italian regional system, prevailed, in 

the name of greater effectiveness of the respective actions. 

This has fuelled the tension between unity and autonomy that characterises 

the Italian regional system40. Faced with an intertwining of competences 

between the State and the Regions, in the field of health emergencies, and a 

different degree of risk in the various regional territories, both the central 

instances of unity and homogeneity and the local instances should have been 

considered. It does not seem, however, that the two fundamental needs of a 
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regional system have been balanced: the need for unity and the need for 

differentiation.  

The unitary and centralised management of the emergency and the absence 

of adequate legislation that respects the principle of loyal collaboration 

between the levels of government have demonstrated the limits of the effective 

functioning of the Italian regional system. Even if the Constitution, after the 

2001 reform, outlines a cooperative regionalism, in reality this has never been 

realised. In this vein, even on the occasion of the management of the COVID 

emergency, the need to respect the principle of loyal collaboration between the 

State and the Regions was not adequately taken into account, in order to 

prevent one level from prevailing over another, reinforce a non-competitive 

cooperative regionalism model41. Indeed, it seems that during the period of 

health emergency, a model of cooperative regionalism was neglected42. This 

model could have limited the conflicts between the State and the Regions and 

would have better reconciled the need to manage the epidemic in a unitary 

manner, throughout the national territory, and the need to recognise adequate 

regional powers to deal with the specific health situations of some territories. 

Moreover, the failure to comply with the principle of loyal collaboration 

between the State and the Regions has led to a myriad of legislative acts that 

have caused interpretative doubts and coordination difficulties, with 

inconveniences for citizens43.  

The attitude taken during the pandemic requires a conclusive reflection on 

State-Regions relations within the Italian regional system. Somehow the 

exceptional nature of the health situation may suggest that it is permissible to 

neglect a concrete collaboration between the State and the Region in the 

adoption of the related measures. But this approach would not be compatible 

with the Italian constitutional model. The principle of loyal collaboration is 

essential for the maintenance of State-Regions relations and also of a 

decentralised constitutional system. Therefore, as it has already been 

highlighted, the unitary needs of the emergency do not justify either a 

centralisation of the Government‟s powers or the lack of effective coordinated 

action between the State and the Regions44. Indeed, it is especially in 

emergency situations that the separation of competences model is inadequate to 

cope with it but, on the contrary, coordinated action between the entities is 

required to adopt more effective solutions; solutions capable of reconciling, in 

fact, the need for centralised decisions which, however, take into account local 

needs. 
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