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The freedom of religion in the workplace 
in the latest case law of the Court of Justice 
of the European Union: the Cresco 
Investigation case and religious holidays 
La libertà religiosa nel rapporto di lavoro 
alla luce della recente giurisprudenza 
della Corte di Giustizia dell’Unione Europea: 
il Cresco Investigation case 
e le festività religiose 
Giulia Cassano 

Dottoranda di ricerca in Diritto del lavoro nell’Università degli Studi di Milano 
 

ABSTRACT 
The present paper studies the freedom of religion in the workplace taking into considera-
tion the latest case law of the CJEU. In particular, the Cresco Investigation case gives the 
chance to investigate the connection between anti-discrimination law on religious grounds 
and religious holidays. In fact, there can be some faiths that need to celebrate particular 
days – relevant for their religion – not taken into consideration by the official national cal-
endar, for cultural and historical reason. The paper, therefore, aims to show the possible 
ways to face the issue, that can involve an intervention of national legislators or of the EU 
or can be regulated by private agreements. 
Keywords: freedom of religion in the workplace – EU anti-discrimination law – official 

holidays calendar – religious holidays – reasonable accommodation on religious 
grounds. 

 
Il contributo prende in esame la libertà religiosa sul luogo di lavoro alla luce della recente 
giurisprudenza della Corte di Giustizia dell’Unione Europea. In particolare, il caso Cresco 
Investigation offre l’occasione per investigare la relazione tra la normativa antidiscrimi-
natoria basata sul fattore religioso e le festività religiose. Si deve infatti rilevare che i ca-
lendari ufficiali includono tra le feste nazionali le festività religiose rilevanti solo per alcu-
ne religioni (per ragioni storiche e culturali), mentre quelle di altre confessioni religiose 
non vengono in alcun modo prese in considerazione. Illustrata la problematica, si propone 
la regolazione di tali problematiche o da parte del legislatore o con accordi privati. 
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Parole chiave: libertà di religione sul luogo di lavoro – normative UE antidiscriminato-
rie – calendario ufficiale – festività religiose – accomodamenti ragionevoli per moti-
vi religiosi.  

SUMMARY:  
1. The Cresco Investigation case and the freedom of religion in the workplace under European 
non-discrimination law. – 2. The justifications to the principle of non-discrimination: Article 
2(5) and 7 of the Directive 2000/78/EC. – 3. The configurability of a right to reasonable ac-
commodation on religious grounds. – 4. Final remarks. 

1. The Cresco Investigation case and the freedom of religion in the 
workplace under European non-discrimination law 

The freedom of religion in the workplace is one of the most important issue 
of modern times, arisen as a result of the increasing multiculturalism, integra-
tion and migration in Europe 1. There are many situations in which religion 
and employment may intersect 2. 

The Court of Justice of the European Union (below “CJEU”) has ruled in 
several occasions recently about discrimination on religious grounds in the 
workplace, thus providing a fundamental guideline for the interpretation and 
the study of the matter (i.e. CJEU 14 March 2017, C-157/2015, Ahbita; CJEU 
14 March 2017, C-188/2015, Bougnaoui; CJEU 17 April 2018, С-414/2016, 
Egenberger; CJEU 11 September 2018, C-68/2017, IR; CJEU 22 January 
2019, C-193/2017, Cresco Investigation).  
 
 

1 E. RELAÑO PASTOR, Towards Substantive Equality for Religious Believers in the Workplace? 
Two Supranational European Courts, Two Different Approaches, in Oxford Journal of Law and 
Religion, 2016, 5, 279; S. MESEGUER VELASCO, La integración de la diversidad religiosa en el 
ámbito de las relaciones laborales: la cuestión de las prácticas religiosas, in Revista General de 
Derecho Canónico y Derecho Eclesiástico del Estado, 2012, 28, 27; M. ELOSEGUI ITXASO, El con-
cepto jurisprudencial de acomodamiento razonable, Editorial Aranzadi, Navarra, 2013, 202. 

2 S.H. VAUCHEZ, Religious holidays in employment – Austria, France & Spain, in Euro-
pean Equality Law Review, 2018, 2, 63; K. ALIDADI, Religion, Equality and Employment in 
Europe: the Case for Reasonable Accommodation, Hart Publishing, Oxford, 2017; E. HOW-
ARD, Religious clothing and symbols in employment. A legal analyses of the situation in the 
EU Member States, European Network of Legal Experts in gender equality and non-
discrimination, 2017, available at https://ec.europa.eu/newsroom/just/document.cfm?action 
=display&doc_id=48810; S.H. VAUCHEZ, Equality and the Market: the Unhappy Fate of reli-
gious discrimination in Europe, in European Constitutional Law Review, 2017, 13, 744. 
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The present paper focuses on the Cresco Investigation case (CJEU 22 Jan-
uary 2019, C-193/2017, Cresco Investigation) 3 and on the issues that it arises. 

This ruling offers the chance to explore the legal status of religious holi-
days in employment relationship and its connections with the EU anti-
discrimination law 4. 

At a European level, the freedom of religion is granted in Article 10 of the 
Charter of Fundamental Rights of the European Union (below “CFR”), as a 
right that «includes freedom to change religion or belief and freedom, either 
alone or in community with others and in public or in private, to manifest reli-
gion or belief, in worship, teaching, practice and observance». 

As the extent of its content is not well defined 5, the interpretation of the 
term “religion” is given in light of the international human rights instruments 
as elaborated in the case law of the European Court of Human Rights under 
Article 9 ECHR 6. Therefore, this right covers theistic, non-theistic and atheis-
tic beliefs, as well as the right not to profess any religion or belief 7.  

In addition, as stated in the consistent CJEU jurisprudence, the freedom of 
religion protects both the forum internum – i.e. a person’s right to form, to 
hold and to change serious inner convictions and beliefs and that has absolute 
protection – and the forum externum – i.e. a person’s right to manifest or out-
wardly display a religion or belief, either alone or as part of a community 8. 
 
 

3 For an analysis of this decision see also E. GRAGNOLI, I lavoratori italiani possono chie-
dere il riposo nel giorno di Indù Dipavali?, in Labor, 2019, 2, 177 ff. and B. DE MOZZI, in this 
review. 

4 S. H. VAUCHEZ, op. cit., 63. 
5 M. GATTI, The Log in Your Eye: Is Europe’s External Promotion of Religious Freedom 

Consistent With its Internal Practice?, in European Law Journal, 2016, 22, 2, 250; L. VICKERS, 
Religion and Belief Discrimination in Employment-the EU Law, European Network of Legal Ex-
perts in the Non-discrimination Field, European Commission, 26; E. RELAÑO PASTOR, cit., 258. 

6 See the case law mentioned in E. HOWARD, Study on the implementation of Directive 
2000/78/EC with regard to the principle of non-discrimination on the basis of religion or be-
lief, in European Parliamentary Research Service, 2016; see also E. ELLIS, P. WATSON, EU 
Anti-discrimination Law, Oxford University Press, Oxford, 2012, 35. 

7 Human Rights Committee, General Comment 22, The Right to Freedom of Thought, Con-
science and Religion (on Art. 18), 1993; the Committee also states that the terms “religion” and 
“belief” are to be broadly construed and that Article 18 is not limited in its application to tradi-
tional religions or to religions and beliefs with institutional characteristics or practices analo-
gous to those of traditional religions. 

8 S. CAÑAMARES ARRIBAS, Igualidad religiosa en las relaciones laborales, Editorial 
Aranzadi, Navarra, 2018, 22; see, to that effect, CJEU 14 March 2017, G4S Secure Solutions, 
C-157/15; CJEU 14 March 2017, Bougnaoui and ADDH, C-188/15; CJEU 22 January 2019, 
C-193/2017, Cresco Investigation. 
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The freedom of religion is also taken into consideration as a risk factor in 
Article 21 of the CFR as well as in Article 19 TFEU, that state the non-
discrimination principle, a cornerstone of the European law 9. The aim of this 
principle is to allow all individuals an equal and fair prospect to access oppor-
tunities available in a society – and, for what matters here, in the workplace – 
so that individuals who are in similar situations should receive similar treat-
ment and not be treated less favourably simply because of a particular protect-
ed characteristic that they possess 10. 

As it is well known, the European legislator has had a crucial role for the 
development of the non-discrimination rules, according to a social integration 
policy 11. With this extent, the fundamental European rule regarding the dis-
crimination on religious grounds is the Council Directive 2000/78/EC of 27 
November 2000 (below “Employment Equality Directive”) that establishes a 
general framework for equal treatment in employment and occupation, in or-
der to fight discrimination on the grounds of – for what here matters – religion 
or belief 12.  

The structure of the Directive 2000/78/EC is based on the identification of 
risk factors, relevant for the scope of the law, and on the provision of different 
forms of conduct prohibited under the Directive. Moreover, some exceptions 
(also called justifications) to the prohibition of discrimination are allowed in 
situations prescribed in the Directive itself 13. 
 
 

9 J. CROON, Comparative Institutional Analysis, the European Court of Justice and the 
General Principle of Non-Discrimination-or-Alternative Tales on Equality Reasoning, in Eu-
ropean Law Journal, 2013, 19, 2, 153. For a detailed history P. CRAIG, G. DE BURCA, The Evo-
lution of EU law, Oxford University Press, Oxford, 2011, 611. 

10 For an overview on the topic see G. ZICCARDI, Il principio di non discriminazione nel 
rapporto di lavoro, in Questione giustizia, 2014, 1, 173.  

11 F. MARINELLI, Il licenziamento discriminatorio e per motivo illecito: contributo allo stu-
dio delle fattispecie, Giuffrè, Milano, 2017, 55; G. CHITI, Il principio di non discriminazione e 
il Trattato di Amsterdam, in Riv. it. dir. proc. civ., 2000, 3-4, 851; P. BELLOCCHI, Divieti di di-
scriminazione, interventi di contrasto e sanzioni specifiche contro gli atti discriminatori, in G. 
SANTORO PASSARELLI, Diritto e processo del lavoro e della previdenza sociale. Privato e pub-
blico, Utet, Torino, 2017, 697. 

12 In the same year, the EU adopted also the Directive 2000/43/EC, prohibiting racial and 
ethnic origin discrimination and this was the first time the EU legislated against these grounds 
of discrimination; on the topic see E. HOWARD, EU Anti-discrimination Law: Has the CJEU 
Stopped Moving Forward?, in International Journal of Discrimination and the Law, 2018, 18, 
60. 

13  D. IZZI, Eguaglianza e differenze nei rapporti di lavoro. Il diritto antidiscriminatorio tra 
genere e fattori di rischio emergenti, Jovene, Napoli, 2005, 391; E. HOWARD, Indirect Dis-
crimination 15 Years on, in E-Journal of International and Comparative Labour Studies, 2015, 
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Regarding the derogations to the non-discrimination principle, some of 
these are: the genuine occupational requirements (Article 4(1)); the difference 
of treatment imposed by churches and other public or private organisations the 
ethos of which is based on religion or belief (Article 4(2)); the exceptions 
based on Articles 2(5) and 7(1) of the Directive, that will be deeper discussed 
below. 

Given the above concerning the European framework on the issue, the 
Cresco Investigation case arises questions on the connection between religious 
discrimination in the workplace and the official holidays calendar, provided 
that it concerns an Austrian legislation that granted holiday (or additional sala-
ry) on Good Friday only to employees members of certain churches. 

It must be noted that most EU countries have an official calendar of holi-
days that includes some religious holidays, because of historical development. 
Given the overall predominance of Christianity in Europe, these official cal-
endars unsurprisingly include Christian holidays as religious holidays 14.  

About the point, considering how deeply socially and culturally embedded 
the social organization of time is, some interpreters expressed the need for 
more attention on the eventual configurability of forms of discrimination due 
to choices such as a predominant rule of Sunday rest or official annual calen-
dars, considering that official holidays constitute rest for all the employees, 
regardless of their religion 15. 

Therefore, there is an emerging discussion about the grant of days or other 
entitlements (such as a certain adjustment of the working time) that can be re-
served for believers of faiths not taken into consideration by official calendar.  

Therefore, for the purposes of the present research, the topic can be studied 
from two different perspectives.  

Firstly, one that focuses on the issues that can arise when the needs of a 
particular church are taken into consideration by a national law. With this ex-
tent, the Cresco Investigation case is a guideline for the identification of situa-
tions that legitimate Member States to adopt measures that constitute a fa-
vourable treatment for religious minorities.  
 
 

available at http://www.adapt.it/EJCLS/index.php/ejcls_adapt/article/view/321; E. HOWARD, 
Study on the implementation of Directive 2000/78/EC with regard to the principle of non-
discrimination on the basis of religion or belief, in European Parliamentary Research Service, 
2016, 35. 

14 S.H. VAUCHEZ, op. cit., 67; S. MESEGUER VELASCO, La integración de la diversidad reli-
giosa en el ámbito de las relaciones laborales: la cuestión de las prácticas religiosas, in Revis-
ta General de Derecho Canónico y Derecho Eclesiástico del Estado, 2012, 28, 5. 

15 S.H. VAUCHEZ, op. cit., 67. 
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Secondly, some of the interpreters investigated the configurability of a 
right to reasonable accommodation of the employees towards employers, in 
order to protect the freedom of religion of workers that are members of 
churches that impose celebrations or rituals not taken into consideration by the 
public holidays calendar.  

In the analysis of the two perspectives, the difference between the prohibi-
tion of discrimination and the reasonable accommodation must be taken into 
consideration. On the one hand, the principle of non-discrimination constitutes a 
limit to employer’s powers; on the other hand, reasonable accommodation is a 
specific right guaranteed to employees in certain situations provided by law 16. 

2. The justifications to the principle of non-discrimination: Article 2(5) 
and 7 of the Directive 2000/78/EC 

For what concerns the first perspective under which the Cresco Investiga-
tion case can be studied, the analysis of the exceptions to the principle of non-
discrimination prescribed in Articles 2(5) and 7 of the Directive can be con-
ducted following the steps of the CJEU in the decision of the case at issue. 

To begin, as already said, the Court of Justice of the European Union was 
required to rule on the compliance with the European anti-discrimination leg-
islation of an Austrian legislation (below “ARG”) under which, first, Good 
Friday is a public holiday only for employees who are members of certain 
Christian churches and, second, only those employees are entitled, if required 
to work on that public holiday, to public holiday pay. 

In the decision-making process, the CJEU, firstly, established that such a 
legislation could give rise to a difference in treatment between comparable 
workers, directly based on the religion of employees. And this in view of the 
fact that the grant of a public holiday on Good Friday is subject only to the 
condition that such an employee must formally belong to one of those church-
es and not to the condition that the employee must perform a particular reli-
gious duty during that day, thus making this situation entirely comparable to 
the one of other employees who wish to have a rest or leisure period on Good 
Friday 17. 
 
 

16 M.T. CARINCI, Il licenziamento discriminatorio alla luce della disciplina nazionale: no-
zioni e distinzioni, in Riv. it. dir. lav., 2016, III, 720; on the notion of the principle of non-
discrimination as a limit to employer’s powers see M. BARBERA, Discriminazioni ed egua-
glianza nel rapporto di lavoro, Giuffrè, Milano, 1991, 51. 

17 CJEU 22 January 2019, C-193/2017, Cresco Investigation, parr. 38-51. 
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Given that the Austrian legislation at issue has the effect of treating compa-
rable situations differently on the basis of religion, the Court questioned 
whether such direct discrimination may be justified on the basis of Article 2(5) 
of Directive 2000/78 or Article 7(1) of that Directive 18. 

In particular, Article 2(5) contains a general exception and states that «This 
Directive shall be without prejudice to measures laid down by national law 
which, in a democratic society, are necessary for public security, for the 
maintenance of public order and the prevention of criminal offences, for the 
protection of health and for the protection of the rights and freedoms of oth-
ers». 

In the first interpretation of the provision, it was pointed out that the pur-
poses that allowed to derogate the principle of non-discrimination were not 
well defined, thus creating a wide area of lawful discrimination for the Mem-
ber States, under the cover of the needs of a democratic society 19. 

However, the CJEU has stated – in the Cresco Investigation Case as well as 
in other occasions 20 – that Article 2(5) of the Directive must be interpreted 
strictly, thus reassuring the interpreters’ concerns that thought that the excep-
tion at issue was formulated too broadly 21.  

In particular, the Court, in the discussed decision, recognised the ARG as a 
national law set out in order to protect the freedom of religion, objective, thus, 
included among those listed in Article 2(5) of Directive.  

However, the CJEU noted that the right of employees not belonging to 
churches covered by the ARG to celebrate a religious festival not included in 
any public holidays, could be protected only by a permission given by the em-
ployer, which allows the worker to obtain the right to be absent from their 
work for the amount of time necessary to perform certain religious rites. 

As a result, the Court established that national measures such as the ARG 
cannot be considered necessary for the protection of freedom of religion, with-
in the meaning of Article 2(5) of Directive 2000/78. 

Regarding Article 7(1) of Directive, entitled “Positive Action”, it provides 
that, with a view to ensuring full equality in practice, the principle of equal 
 
 

18 CJEU 22 January 2019, C-193/2017, Cresco Investigation, parr. 51-69.  
19 P. CHIECO, Le nuove direttive comunitarie sul divieto di discriminazione, in Riv. it. dir. 

lav., 2002, I, 95. 
20 As stated in earlier rulings: CJEU 12 January 2010, C-341/08 Petersen v Berufungsaus-

schuss für Zahnärzte für den Bezirk Westfalen-Lippe; CJEU 13 September 2011, C-447/09, 
Prigge and Others v Deutsche Lufthansa AG. 

21 E. ELLIS, P. WATSON, EU Anti-discrimination Law, Oxford University Press, Oxford, 
2012, 402.  
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treatment shall not prevent any Member State from maintaining or adopting 
specific measures to prevent or compensate for disadvantages linked to any of 
the grounds covered by the Directive 22.  

As the initial words of the Article suggest, positive action can be set out in 
order to aim at substantive or factual equality rather than mere formal equali-
ty 23. 

The measures in question are therefore authorised, although discriminatory 
in appearance, if in fact intended to eliminate or reduce actual instances of in-
equality which may exist in society. 

Nevertheless, in determining the scope of this derogation to the principle of 
equal treatment, due regard must be given to the principle of proportionality, 
which requires that derogations remain within the limits of what is appropriate 
and necessary in order to achieve the aim in view and that the principle of 
equal treatment be reconciled as far as possible with the requirements of the 
aim thus pursued 24. 

By failing to comply with the above requirements, a law like the one at is-
sue in the discussed judgement of the CJEU could unexpectedly benefit the 
alleged disadvantaged groups of employees and, at the same time, result dis-
criminatory towards the other employees not carrying the risk factor. 

In fact, in the Cresco Investigation Case, the Court stated that the measures 
set out in the Austrian legislation went beyond what was necessary to com-
pensate for that alleged disadvantage and established a difference in treatment 
among employees subjected to comparable religious duties. 

Regarding the application of Article 7 of the Directive, it must be pointed 
out that many EU Member States have put in place positive action measures, 
most often in relation to disabled people. There are very few examples of posi-
tive action measures in relation to religion and belief 25. 

On this point, part of the doctrine 26 noted that positive actions could hardly 
be used in religious matters by a Member State that claims to be a secular 
 
 

22 P. CHIECO, Le nuove direttive comunitarie sul divieto di discriminazione, in Riv. it. dir. 
lav., 2002, I, 114. 

23 M.V. BALLESTRERO, Eguaglianza e differenze nel diritto del lavoro. Note introduttive, in 
Lav. dir., 2004, 3-4, 506; E. RELAÑO PASTOR, op. cit., 261; E. HOWARD, op. cit., 55. 

24 P. CHIECO, op. cit., 115. 
25 E. HOWARD, op. cit., 56. 
26 S. CAÑAMARES ARRIBAS, Igualidad religiosa en las relaciones laborales, Editorial Aran-

zadi, Navarra, 2018, 41; A. LOPEZ-SIDRO, R. PALOMINO, ¿Cabe la discriminacion positiva en 
relacion con el factor religioso?, in Revista General de Derecho Canonico y de Derecho Ecle-
siastico del Estado, 2011, 25, 18. 
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state. In fact, a positive action pursued by a Member State in favour of a cer-
tain religious community could be seen as undue support to a religious convic-
tion rather that another. 

Generally, it must be said that the concept of positive actions (also called 
positive discrimination) is often demanded by the increase of religious plural-
ism in the Member States 27.  

3. The configurability of a right to reasonable accommodation on reli-
gious grounds 

After considering the Cresco Investigation case and the justifications to the 
principle of non-discrimination as examined by the CJEU, it is now necessary 
to refer to the concept of reasonable accommodation in order to investigate its 
relevance for the topic at issue.  

Reasonable accommodation is related to quest for substantive equality and 
to the concept of indirect discrimination 28. It is based on the fundamental ob-
servation that some individuals, because of an inherent characteristic (religion, 
for instance), face barriers to full participation in society 29. 

The right to reasonable accommodation was firstly recognised in Canada 
and in the United States 30, where it constituted a real obligation of the em-
ployer towards employees 31. It must be noted that, in these countries, the con-
cept emerged in equality law precisely as a means of handling religious diver-
sity and was then applied to other grounds of discrimination. 

For the development of the debate at a European level, it is worth mention-
ing that the jurisprudence of the European Court of Human Rights (below 
“ECHR”) on equality provided cases in which the device of reasonable ac-
 
 

27 A. LOPEZ-SIDRO, R. PALOMINO, op. cit., 18. 
28 M. ELOSEGUI ITXASO, op. cit., 203. 
29 E. BRIBOSIA, I. RORIVE, Reasonable accommodation beyond disability in Europe, report 

of the European Network of Legal Experts in Non-discrimination field, available at https:// 
publications.europa.eu/en/publication-detail/-/publication/d7715f13-cd38-428e-873be21b8c6ecb71/ 
language-en. 

30 J. MACLURE, C. TAYLOR, Laïcité et liberté de conscience, La Découverte, Paris, 2010; M. 
FERRI, Gli accomodamenti ragionevoli in materia di libertà religiosa tra giurisprudenza della 
corte europea e della corte canadese, in JUS, 2015, 3, 307; S. CANAMARES, Igualidad religio-
sa en las relaciones laborales, Editorial Aranzadi, Navarra, 2018, 57. 

31 To that extent, it was crucial the judgement Ontario Human Rights Commission [and 
O’Malley] v. Simpsons-Sears Lts. (1985), 9 C.C.E.L. 185 (S.C.C.). 
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commodation has been at issue 32, even if the Court doesn’t have a favourable 
approach for its recognition. 

In the reasoning of the ECHR – and in the common understanding – the 
idea of reasonable accommodation is closely linked to a pluralist conception 
of religious freedom, based on the genuine recognition of, and respect for, 
diversity and the dynamics of cultural traditions, ethnic and cultural identi-
ties 33, that can be achieved ensuring that competing groups tolerate each 
other 34. 

Regarding the European Union, the notion of reasonable accommodation 
was explicitly established in the Directive 78/2000/CE in Article 5, but only 
with respect to disability 35.  

For this reason, the question of weather the right to reasonable accommo-
dation can be extended also to the other discrimination grounds – and, for 
what here matters, religion – laid down in the Employment Equality Directive 
and, in particular, if it can be derived from the prohibition of indirect discrim-
ination has arisen among the interpreters 36. 
 
 

32 For a deeper study M. FERRI, Gli accomodamenti ragionevoli in materia di libertà re-
ligiosa tra giurisprudenza della corte europea e della corte canadese, in JUS, 2015, 3, 307 
and the jurisprudence there examined; E. BRIBOSIA, I. RORIVE, Reasonable accommodation 
beyond disability in Europe, report of the European Network of Legal Experts in Non-
discrimination field, available at https://publications.europa.eu/en/publication-detail/-
/publication/d7715f13-cd38-428e-873b e21b8c6ecb71/language-en; C. EVANS, Freedom of 
religion under the European Convention of Human Rights, Oxford University Press, Ox-
ford 2001; K. HENRARD, Duties of reasonable accommodation in relation to religion and 
the European Court of Human Rights: a closer look at the prohibition of discrimination, 
the freedom of religion and related duties of state neutrality, in Erasmus Law Review, 
2012, 5, 1. 

33 See among others ECHR, Gorzelik and others v. Poland, App. n. 44158/98, 17 February 
2004, par. 92; M. FERRI, Gli accomodamenti ragionevoli in materia di libertà religiosa tra giu-
risprudenza della corte europea e della corte canadese, in JUS, 2015, 3, 307. 

34 See ECHR, Serif v. Greece, App. N. 38178/97, 14 December 2000, par. 53. 
35 In 2000, the concept of reasonable accommodation was relatively new and unexplored in 

the European arena, at least in the field of non-discrimination law, as pointed out by L. WAD-
DINGTON, Implementing and interpreting the reasonable accommodation provision of the 
framework employment directive: learning from experience and achieving best practice, in EU 
network of experts on disability discrimination, 2004, 6. 

36 S.H. VAUCHEZ, Religious holidays in employment – Austria, France & Spain, in European 
Law Review, 2018, 2, 72; L. VICKERS, Religion and Belief Discrimination in Employment – the 
EU law, European Commission, 2006, 22; K. ALIDADI, op. cit., 693; see also: E. BRIBOSIA, J. 
RINGELHEIM, Aménager la diversité: le droit de l’égalitéface à la pluralité religieuse, in Revue 
trimestrielle de droit européen, 2009, 78, 319. 
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The concept of reasonable accommodation for religious reasons means any 
modification or adjustment to a job that would enable an employee, of a cul-
tural or religious background which is different from the majority population, 
to perform essential job functions on an equal basis with others and in accord-
ance of his or her convictions 37. 

In particular, reasonable accommodation for religious grounds, relevant 
in the workplace, could be like adapting working time or dietary requests of 
employees according to the duties imposed by a certain religion or again – 
for what specifically concerns the Cresco Investigation case – adjusting hol-
idays in case that some churches impose celebrations or rituals not taken in-
to consideration by the public holidays calendar or by the national legisla-
tion. 

There are some issues for the extension of the notion of reasonable ac-
commodation beyond disability. 

In particular, as the reasonable accommodation duty requires an analysis of 
an individual’s situation, it suits discrimination on disability grounds very 
well, but it could be more difficult in case of religion, that is a group phenom-
enon 38. 

Other issues are connected to the principle of secularism in a democratic 
society: in fact, also employees that don’t belong to a particular religion could 
have demands that could be protected with a reasonable accommodation by 
the employer (such as adapting working time for family needs) 39.  

Therefore, it would be difficult to select which kind of requires should be 
covered by the reasonable accommodation duty and which ones not.  

Furthermore, in case of discrimination grounds different than disability, 
meeting the special needs of vulnerable or disadvantaged groups to ensure 
their effective participation is usually considered to be adequately tackled by 
applying the indirect discrimination device (i.e. the justification test). And this 
even if reasonable accommodation and indirect discrimination are not over-
lapping concepts 40. 

However, the debate around the application of reasonable accommodation 
for religious grounds at a European Union level is still open.  

 
 

37 E. RELAÑO PASTOR, op. cit., 256. 
38 S. CAÑAMARES ARRIBAS, op. cit., 59. 
39 S. CAÑAMARES ARRIBAS, op. cit., 61. 
40 E. HOWARD, op. cit., 56. 
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4. Final remarks 
In conclusion, the issues related to the connections between the freedom of 

religion and the non-discrimination principle in the workplace are an emerging 
debate that will concern both national legislators and employers. 

The topic of the adjustment of the official calendar according to religious 
needs of workers members of minority confessions is only one of the prob-
lems that, in practice, employers and employees will face. 

Therefore, it seems relevant for interpreters investigating which could be 
the best device to give a legal framework to these situations and, in particular, 
whether the issue should be faced within the anti-discrimination law system or 
with the provision of a right to reasonable accommodation. 

The difference between the two presented perspectives is based on the 
above-mentioned different legal qualification of the non-discrimination prin-
ciple and reasonable accommodation: the first is a limit to an employer’s pow-
er; the second is an effective right of the employee to demand an organiza-
tional change from the employer 41. 

This legal distinction brings with it an economic one, since the right to rea-
sonable accommodation requires a greater effort by the employer than the 
compliance with the non-discrimination principle.  

Moreover, from a different side, a further point to consider is the question 
at what level is preferable to have a regulation of the topic, whether national, 
private or European.  

As demonstrated by the Cresco Investigation case, adopting a national law 
that takes care of the needs of the religious minorities can lead to discriminatory 
issues as well as dilemmas linked to the principle of secularism of the state. 

On the other hand, private agreements – also subject to compliance with 
the principle of non-discrimination – at company level may be the best option 
to find the right balance between religious requires of employees and business 
needs of the employer. In this way, the parties could also give a specific regu-
lation for the right of reasonable accommodation of workers towards employ-
ers, providing its extension and limits.  

Even if this solution has the disadvantages of being based on free private 
initiative, it must be pointed out that employers will be encouraged to negoti-
ate, in order to prevent conflicts among employees, given the increasing mul-
ticulturalism of European society. 

In any case, also a framework regulation from the EU could be desirable, 
since it could mean, at least, an awareness of the emerging phenomenon and it 
could increase the public consideration of the issue.  
 
 

41 M.T. CARINCI, op. cit., 720; M. BARBERA, op. cit., 51. 


