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*

1. Introduction

The abuse of false independent work is a long stgrtoblem of the Italian labour market, that
the legislator attempted to resolve, without suscé®m the beginning of 1990s. In 2014-2015, the
Italian Government has posed the struggle agaaise independent work, and a better protection of
autonomous workers treated as dependants, on pheftits labour agenda. In particular, the most
relevant reform was the introduction of the newaldgstitute of heter-organized work, with the amn
reduce spaces for an abusive utilization of “appérendependent workers. The reform has been
followed by a relevant debate in Italy, concernihg real effects of this intervention and its ceter
impact in the condition of the Italian labour marke

Aim of this article is, after a brief historicalwiew about false independent work in Italy, to
analyse the main characteristic of heter-organwwedk, and try to identify its real impact on the
condition of collaborators and autonomous workénspugh the observation of official statistics
concerning Italian labour market in 2015 and infthet middle of 2016.

Finally, another important issue will be to evatuathether heter-organized work could be also a

mean useful to assure a better protection to thewwrkers of the on-demand economy.
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2. From employer-coordinated freelance work agreement$o the crisis of project-
based work: the evolution of remedies against falsadependent work
2.1. Article 409.3 c.p.c. and the first period of employer-coordinated freelance work

agreements

The matter of abuse of false independent work afty lis strictly connected with the rules
regarding employer-coordinated freelance work agesds.

During the 1990s local employers, facing the natess reduce costs, begun to utilize the
aforementioned kind of labour agreements insteatiettandard dependent labour contracts. In fact,
the employer-coordinated freelance work agreemalidsy the employer to exercise, on the worker,
powers of control and direction very similar to snprovided by standard dependent labour
agreements, but reducing rights and cots (

The definition of an employer-coordinated freelame®k agreement was introduced in Italy in
1973, with the Law n. 533, that amended article .308f the Italian Code of Civil Procedure
(hereinafter, “c.p.c.”), extending the field of dpption of the legislation concerning labour judic
proceedings to ather cooperation agreements corresponding to atinoous and coordinated
performance, mainly personal, even if not clasbliaas a dependent labour agreem@hs.

An employer-coordinated freelance work agreeméetrefore, may be identified on the base of
three elements: a) the continuous performancehéooordinated performance; c) the worker realizes
the performance mainly by himself.

A performance may be qualified as continuous, m ltght of article 409.3 c.p.c., either with
reference to a specific activity of a worker, oraarepetition of results connected by a nexus of
continuation Y). The parties may formally agree for a continupagormance, or realize it as a matter
of fact ¢). The element of continuation allows to distinguise employer-coordinated freelance work
agreement from “genuine” independent work. Thestathiccording to Italian Civil Code (hereinafter,
also the “c.c.”), is qualified as an immediate oolpnged performance, and so, different from the

aforementioned continuous activiy).(

(Y See GSaNTORO PASSARELLI, | rapporti di collaborazione organizzati dal comieitte e le collaborazioni continuative
e coordinate ex art. 409 n. 3 c.p.m W.P. C.S.D.L.E. «M. D'Antona», Italian section 278/2015, p. 7-8.
(® See L. MGLER, La doppia nozione giuslavoristica di parasubordiisae, in Massimario di giurisprudenza del lavqro
10, 2000, p. 1028-1029 and M.VABESTRERQ L’ambigua nozione di lavoro subordinatio, Lavoro e dirittg 1987, p.
42 ff.
(3 In particular, as to the case law, a performdas@®ntinuous when persists in the time and entailedicated activity of
the worker in favour of the customer, see Cass\drfl 2002, n. 5698, iMNotiziario di giurisprudenza del lavora2002, p.
620.
(%) See Cass. 23 December 2004, n. 2389V¥lassimario di Giustizia civile2004, p. 12.
(®) See,nter alia, A. PERULLI, Il lavoro autonomo tradito e il perdurante equivodel “lavoro a progetto’, in Diritto delle
relazioni industrialj 2013, p. 18 ff.
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The element of coordination is referred to the pizgtional side of work and underlines the
functional link existing between the activity perfied by the worker and by the customéy. (
Coordination implies a strict connection betweea garties of an employer-coordinated freelance
work agreement, in order to reach the goals ottistomer {).

The power of coordination of a customer in an erygiacoordinated freelance work agreement
shows some differences from the corresponding p@xercised by the employer on the employee.
The customer, in fact, is bestowed only with thev@oto conform the work performance of the
worker to its organizational needs, i.e. includingthe agreement, clauses about the place and the
time of the performance, while the employer ha® dle possibility, according to Italian law, to
determine in detail the way of execution of thefgmnance §). On the other side, an independent
worker is supposed only to realize the performatexducted in the agreement with the client, while is
not required to respect the power of directionhef tounterparty®). Therefore, coordination may be
considered as a peculiar element of employer-coated freelance work agreements, that allows to
distinguish them from dependent and independenk woithe light of a qualitative point of view.

In addition, the work performance of an employeordinated freelance worker, according to L.
533 of 1973, has to be mainly personal. Case |asvdeéined the abovementioned element indicating
that the worker is allowed to utilize collaboratobbsit the contribution of collaborators to the wéol
performance has not to be predominant if compaiédtive contribution of the employer-coordinated
freelance worker'f).

As indicated above, Law n. 533 of 1973 extendethéoemployer-coordinated freelance work
agreements the application of the procedural rofdgalian labour judicial proceedings. In additjon
the same law provided for the application to thegeeements of the rules protecting employees from
risks of settlements, concerning their rights dagvfrom mandatory rules of collective bargaining,
according to article 2113 c.c.

At the beginning of 1990s, with the expansion oé tltilization of employer-coordinated
freelance work agreements by companies operatittglin the legislator partially improved the range
of protections for these workers, introducing, tiglh Law n. 335 of 1995, an obligation for them to
contribute to the social security system, graduigbreased in the following years, and extending to

() See Cass. 16 February 2002, n. 5698, lavoro nella giurisprudenza2002, 1164, n(GIRARDI.
(") See Cass. 6 May 2004, n. 8598Massimario di Giustizia civile2004, p. 5.
(® See A.PERULLI, Lavoro autonomo e dipendenza economica, dggRivista giuridica del lavoro e della previdenza
sociale 2003, I, p. 236.
(°) See GSANTORO PASSARELLY, Il lavoro “parasubordinato”, Milano, 1979, p. 66 ff.
(39 See Cass. 19 April 2002, n. 5698, op. cit.; adiogrto Cass. 13 July 2001, n. 9547 Fmro Italiano, 2002, |, p. 466,
Courts, to qualify a performance as mainly persomave to evaluate the number of collaboratorsadsm the executive or
auxiliary character of the activity of collaborator
18¢
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this category of workers the rules about safetyvofk places, with the Legislative Decree n. 38 of
2000.

Despite the abovementioned reforms, the rules giiote an employer-coordinated freelance
worker at the end of 1990s were fragmented andnipbete. The most important omissions were
concerning the rules that would have to bestow mpl@yer-coordinated freelance worker, in
concrete, of the constitutional right to a suffitieetribution, to vacations, to weekly rest andato
maximum limitation of daily working time'?).

In addition, most of experts considered insuffitidre discipline about dismissals of employer-
coordinated freelance workers, that recognizedstamtially, to the customer the right to terminte
work agreement for any reason, while bestowed dlalmorator, if qualified as an intellectual worker
the right to interrupt the relationship only ifus} cause was present, according to article 223¢.¢.

Finally, employer-coordinated freelance workerseveot in condition to strike or to organize
them in trade unions: these rights, even if offigiadmitted by law, werele factonot available, in
reason of the very fragmented condition of emplayaordinated freelance work.

The abovementioned situation encouraged some emgldg abuse of employer-coordinated
freelance work agreements, utilizing them instest@andard dependent labour agreements, to obtain
a reduction of costs. To contrast this phenometiom Jtalian legislator introduced a deep reform of

this matter in 2003, through the Legislative Deare276.

2.2. The project-based work

Articles 61 ff. of the Legislative Decree n. 276 2003 introduced a new kind of labour
agreement, identified as project-based work.

The definition of project-based work has been ptedi by article 61 of Legislative Decree n.
276/2003. As to this point, the legislator expngssicalled article 409.3 c.p.c. and, in particutae
elements of continuous and coordinated performaane of prevalence of the personal activity of the
worker (3). In addition, the reform of 2003 introduced tHeneent of the project, program or phase,
that had to be expressly indicated in the agreeivetmieen the customer and the worker.

The element of program, project or phase was mangatccording to article 69 of Legislative
Decree n. 276/2003. In case of its absence, theeagmt was immediately transformed in a standard

employment contract.

(*Y) See S. EONARD, Il lavoro coordinato e continuativo: profili giuridi e aspetti problematiciin Rivista giuridica del
lavoro e della previdenza social&999, 1, p. 532-533.

(*? This problem was concerning, in particular, waskproviding their services for only one custonzerindicated by S.
LEONARDI, Il lavoro coordinato e continuativo: profili giuridi e aspetti problematiciop. cit., p. 533 ff.

(* Seeijnter alia, E.GHERA, Sul lavoro a progettdn Rivista italiana di diritto del lavorp2005, 1, p. 196-197.
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Notwithstanding, after the introduction of projéased work, different problems in
interpretation and application of the rules prodidhy articles 61 ff. of Legislative Decree n. 2783
arose. The main issue was referred to the defnitb project, program or phase, that was not
sufficiently detailed to avoid an abusive utilizatiof the new agreement and an increase of judicial
proceedings referred to the correct interpretatibthe rules set forth by articles 61 ff. of LegisVe
Decree n. 276/2003.

In addition, the requirement of a coordinated penfance, indicated also by article 61 of
Legislative Decree n. 276/2003, needs to be andlysthe light of the element of project, program o
phase {%). Coordination, in fact, implies that the activitylicated as the program is determined by the
customer, but has to be realized only by the worked granting him with the possibility to
autonomously decide the time to be devoted to work.

Article 61, paragraphs 2 and 3, concerned a listark relationships expressly exempted to the
application of project-based work. The exemptedati@hships were,inter alia, agency and
distribution, occasional performances and actisitarried on by workers inscribed to a professional
association’f).

Article 62 regulated the form of the analysed agreset. In particular, the legislator indicated the
written form as mandatory. Notwithstanding, arti@@2 did not specified whether the form was
requiredad substantianmor ad probationem This issue lead to a wide debate between scholars
concluded with a preponderance of the opinion woda of the written formad probationemThis
opinion has been confirmed, afterwards, also byGheernment’f) and by case law {).

Another relevant rule introduced by the Legislatidecree n. 276/2003 with reference to
project-based work was article 69. This norm ingidaas its objectprohibition of atypical employer-
coordinated freelance work agreements and conversfiadhe agreemest Article 69.1 sets forth the
sanction applicable whether the project, progranpluase would not be expressly indicated in the

(*) About the distinction between the elements ofjgmip program of phase, see SANTORO PASSARELLI, La nuova
figura del lavoro a progettdn Argomenti di diritto del lavorp2005, p. 103-105; for a different point of viela,GHERA,
Sul lavoro a progettopp. cit., p. 203 and Wuzzo, Le collaborazioni coordinate e continuative. Unada storia,in
Giornale di diritto del lavoro e di relazioni indtr&ali, 106, 2005, p. 270. In particular, as to the dition between
project and phase, see MAGNANI, Autonomia, subordinazione, coordinazione nel gidetle presunzioniin Argomenti
di diritto del lavorg 2013, 4-5, I, p. 804 and, with reference to theeclaw, see Trib. Piacenza, 15 February 2008, in
lavoro nella giurisprudenza2006, p. 885 ff.; Trib. Torino, 10 May 2006, @rientamenti della giurisprudenza del lavoro
2006, p. 344 ff.; Trib. Milano, 18 January 2007 Qnientamenti della giurisprudenza del lavor2007, p. 246 ff.; Trib.
Milano, 5 February 2007, iRivista italiana di diritto del lavorp2, 2007, p. 809 ff. and App. Firenze, 29 Jan2f@8, in
Massimario di giurisprudenza del lavgr@008, p. 758 ff.
(*9 With reference to a critical approach to numerexsmptions to the application of project-basedkwsee VNuzzo,
Le collaborazioni coordinate continuative. Una langtoria,op. cit. p. 280-281.
(*) See MNISTERO DEL LAVORO E DELLE POLITICHE SoCIALI, Circolare n. 1/2014, issued on 14 January 2014, pro
5/25011/M/LAV.PR, p. 4.
(*) Seejinter alia, Trib. Torino 17 May 2006, iRivista giuridica del lavoro e della previdenza isde, 2007, 1, I, p. 52
ff., nt. FONTANA, Trib. Ravenna 25 October 2005,Giustizia civile 2006, 7-8, |, 1605 ff., nt. MANUELE and Trib. Torino
5 April 2005, inll lavoro nella giurisprudenza2005, p. 651 ff, nt.IE.
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agreement between customer and worker. In this, ¢taseagreement was converted in a standard
employment agreement regulategarticle 2094 c.c.

According to Article 69.2, in addition, the Courhigh ascertained that the working relationship,
formally qualified as a project-based work, wastead carried on as a standard dependent labour
agreement, would have to convert the agreementeamndlationshipn concretopresent between the
parties, selecting the correct kind of discipliret forth by Italian legal framework. Article 69.3,
finally, was intended to prevent the Courts to ipudiscussion, while verifying the eventual abuse i
using of project-based work, the technical and wizgional decisions taken by the custont®. (

In the light of above, is possible to affirm thiat,general, the project-based work introduced by
the Italian legislator in 2003 was an attempt toreéase the protection of this kind of autonomous
workers, even if some critical aspects remained.tdAshis point, is possible to make reference to
article 67.2, which allowed the parties to indivatiel new conditions for dismissal, without just egus
only expressly indicating them in the agreeméft @nother element could be, also, the persisting
absence, in the Italian legal framework, of a liegign providing sufficient rights and guarantees t
collaborators, in order to allow them to exercigghts of freedom of thought, freedom of speech, of
protection of privacy and preventing hidden corstrah the worker2f).

The regulation of project-based work of 2003 lead,any case, to a relevant number of
interpretative problems. In addition, the definitiof program, process of phase appeared too wide,
and allowed some distortions and abusive utilisatib the project-based work. Therefore, the
legislator attempted to reform the project-baseckwort the first time, in 2012.

2.3. Effortsto reform project-based work

Law n. 92/2012 amended the definition of projectdshwork, its discipline and the system of
sanctions connected to an illegal utilisation a$ thork agreement, in order to reinforce its fuotof
contrast against abuse of precarious working welatiips ).

Article 1.23 of Law n. 92/2012 removed from artiéle.1 of Legislative Decree n. 276/2003 the
wording «one or more programs or phases of tlwerhis element was substituted by the requirement
to indicate, in the regulation of the working redaship, one or more specific projects, functioyall

(*® With reference to the possibility, in any case,the Courts, to evaluate the behaviour of théigmafter the execution
of the agreement, see BANTORO PASSARELLI, La nuova figura del lavoro a progettop. cit., p. 109-110.

(*9) Seev. Nuzzo, Le collaborazioni coordinate continuative. Una langforia op. cit., p. 276 ff.

(%% Ibidem

(?) See MMAGNANI, Autonomia, subordinazione, coordinazione nel gidette presunzioniop. cit., p. 803-804, and A.
PERULLI, Lavori atipici e parasubordinazione tra diritto eypeo e situazione italianan Rivista giuridica del lavoro e
della previdenza social®006, file 4, p. 739.

(%) See EGHERA, Il contratto di lavoro oggi: flessibilita e crisiamnomica,n Giornale di diritto del lavoro e di relazioni
industriali, 2013, 4, 140, p. 693-695.
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linked to a final result to be evaluated withounsidering the time spent, by the collaborator, to
realize the required activity. However, this amerdimseemed to be directed, again, to modify the
description of the element of project, and appeasedot sufficient to simplify the distinction dfi$
kind of working relationship from standard depertdeaork.

Furthermore, Law n. 92/2012 attempted to reinfadheeinstruments to allow the worker to be
protected against abuses in utilisation of propated work.

Article 61 of Legislative Decree n. 276/2003 wasdified by the introduction of a list of
elements that excluded the correct utilisation pf@ect-based work agreement. These elements were
in particular: the correspondence between the graged the business purpose of the customer’s
company and the indication, as the object of thre@gent, only of repetitive and executive tagRs (

Article 69 of Legislative Decree n. 276/2003 waseaned with the aim to reinforce the
presumption of dependent work in case the emplogerdinated freelance work agreement is
«executed without indicating a specific propecthe project was also defined, by law, as essential
element in relation to the validity of the agreetsehis amendment produced, as an effect, that in
case the parties did not indicated, executing theementioned agreement, a project, or they did not
describe it in a sufficiently detailed way, the werwould have been considered as an employee from
the beginning of the relationship.

In addition, article 69 bis of Legislative Decree2av6/2003, introduced by Law n. 92/2012,
regulated for the first time in Italy the mattefeneed to the economic dependence of an autonomous
worker. In particular, the abovementioned reformfsgh that a formally autonomous worker would
have been considered an employer-coordinated freelevorker, save contrary evidence, whether
concretowould be present at least two of the following edes: a) a length of the cooperation
agreement with the same customer exceeding eighths@er year, for at least two consecutive years;
b) a total revenue deriving from the collaboratguib a) corresponding to an amount exceeding 80%
of the total income of the worker per year, for taansecutive yearg’; c) the possibility, for the
worker, to dispose of a stable workstation at ttegrgses of the customer.

In case at least two of the conditions sub a)-aevpeesent in an autonomous work relationship,
according to article 69 bis of Legislative Decre€i6/2003 the whole system of rules regulating the
project-based work was applicable. Therefore, @soa of the provisions examined above, whether an
independent work agreement, subject to the legahdmork of the project-based work agreement
according to article 69 bis of Legislative Decre€76/2003, did not expressly indicate in the txt
the agreement the project or its details, artideoé Legislative Decree n. 276/2003 would have

(®) Ibidem
(%% As prescribed by article 69 bis of Legislativecbee n. 276/2003, the rule sub b) is applicable évthe income of the
worker is paid by different subjects, correspondmthe same centre of imputation.
19¢
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determined the conversion of the work relationship dependent work agreement regulated by article
2094 c.c. ).

With reference to the aforementioned article 69 [Esimportant to focus on the particular
technique employed by the legislator: in case tweheee of the elements listed by the article were
materially present in the relation between the jpaielent worker and the customer, the working
relationship would not be converted in a projeddsh work, but only the system of rules of the
project-based work would be applied to the agre@¢midre reason to recur to this technique is likely
connected with the need not to violate the cortgtital principle of “indisponibilita del tipo”, tha
does not allow, in Italian legal framework, theisdgtor to affirm that a particular kind of agreerhe
has to be regulated as a different one only bedhisés the prescription of lavi.

In 2013, with the Law Decree n. 76, the legislatadified again the rules regulating project-
based work, mainly with reference to the proceedingalidate resignations of the worker and to the
solidarity between contractor and subcontractor nwvipeoject-based workers are utilized in the
framework of a tender.

The balance of the amendment to the discipline rjept-based work dated 2012-2013,
however, has not been positive. The reforms ineckadise rigidity of the system of rules referred to
this kind of agreement, with the aim to prevent sasy but the rates of unemployment, and in
particular of young unemployment, remained highilub®14-2015 and, therefore, the legislator

determined itself to enact a more radical reforrthefwhole matter.

3. The innovations provided by Legislative Decree n.182015

During the years 2014-2015, Italian Government psa a wide and radical reform to increase

flexibility of Italian labour legislation and of ¢hlocal labour market).

With reference to the efforts against abuse ofaeas work, and, in particular, of employer-
coordinated freelance work agreements, the mostorit@pt innovations are contained in the
Legislative Decree n. 81/2015, enacted on the bbg® provisions of Law n. 183/2014.

First of all, article 2 of Legislative Decree n./3Q15 identifies a new kind of precarious work,
the heter-organized collaboration agreements. Tesethrelationships, that are qualified by the

aforementioned article 2 asrelationships of collaboration corresponding to nlwoactivities,

(*® See MNISTERO DELLAVORO E DELLE POLITICHE SOCIALI, Circolare n. 29/2012, issued on 11 December 20d#, p.
37/0223530/MA007.A001, p. 6 ff.
(?®) See,inter alia, C. Cost., 29 March 1993, n. 121, Foro Italiano, 1993, |, p. 2432 and Cass., 16 October 2006, n.
22129, inRivista italiana di diritto del lavorp2007, 2, 1l, p. 283, nt. ATAUDELLA.
(%) For a general overview on the Jobs Act, setr alia, M.T. CARINCI — A. Tursl, Jobs Act. Il contratto a tutele
crescenti Giappichelli, 2015M. TIRABOSCHI, Le nuove regole del lavoro dopo il Jobs AGiuffré, 2016 and GZILIO
GRANDI —M. Blasl, Commentario breve alla riforma «Jobs ACBEDAM, 2015.
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exclusively personal, continuous and which modsalitof execution are organized by the customer
also with reference to times and place of workave exceptions, is applied the system of rufes o
dependent work.

Furthermore, article 52.1 of the Legislative DecreeB1/2015 expressly abrogates the rules
concerning project-based work, i.e. articles 61b&90of Legislative Decree n. 81/2015, while article
52.2 €% of the same norm exempt from abrogation arti®6.3 c.p.c. and, as a consequence, the
employer-coordinated freelance work agreementss Téflorm by one side removes from the local
legal framework a kind of precarious agreement thidt not reduce the unemployment rates in
precedent years and lead to a relevant numbedafiql proceedings concerning the interpretation of
the abovementioned rules. To the other side, notndmg article 409.3 c.p.c.., to be read in
connection with article 2 of Legislative DecreeBi/2015, the reform maintains, in Italian legisiati
the employer-coordinated freelance work agreemeéntparticular, employer-coordinated freelance
work agreements that are not technically hetervorga according to relevant law, may be executed
and valid between a worker and a custom®r This is a moving back on the side of protectiofhs

similar workers, from the period in which the norregulating project-based work were in foré®.(

Finally, article 54 of the Legislative Decree n/&115 encouraged employers to execute new
standard employment agreements with people alr@amtking for them as autonomous workers,
employer-coordinated freelances or project-asedkever from the 1 January 2016. To reach this
purpose, the legislator sets forth that hire waskaiready part of the aforementioned agreements
would lead the employer to benefice of the extocttiof all administrative, contributory, fiscal
infractions referred to the wrong qualification thfe working relationship, except for infractions
ascertained on the base of inspections conductedobypetent Authorities before the date of

execution of the new employment agreement.

To reach the aim of article 54 of the LegislativecBee n. 81/2015, two conditions have to be
respected: a) workers to be hired as employeeshaile to subscribe, with reference to any possible
claim referred to the qualification of the previae$ationship with the employers, specific settlaise
before the bodies recalled by article 2113 c.chefore the certification commissions; and b) in the
twelve months following the hiring of the worker amployee, the counterparty may terminate the

agreement only for just cause or for personal nmdaot of the worker3}).

(?®® Article 52.1 of Legislative Decree n. 81/2015ssfurth that:“The provision of article 409 c.p.c. is not amended
Italian version’Resta salvo quanto disposto dall'articolo 409 detlice di procedura civile”
(?°) See GSANTORO PASSARELLI, | rapporti di collaborazione organizzati dal comteitte op. cit., p. 8-10.
(9 Ibidem.
(®Y In particular, for a more specifical analysisthué criteria set forth by legislator in article 6fithe Legislative Decree n.
81/2015, see GBANTORO PASSARELLI, | rapporti di collaborazione organizzati dal comteitte op. cit., p. 24-25.
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The effectiveness of Article 54 of the Legislatdecree n. 81/2015 has been enhanced by the
three-year reduction of social security costs foplyers that hired a worker with an agreement
without term in 2015. This reduction has been naan&d, even if reduced, also for employees hired
without term in 2016%).

The general effects connected to the abovementiosiedm are, from the point of view of
Government, to encourage employers to hire depeésndanemployees instead of searching a different
precarious agreement and in particular agreementsicecning different  kinds  of
independent/precarious work. Therefore, the purmbgbe legislator seems to be a return to a clear
division between the two main domains of autonomemus dependant work, reducing the spaces for

third ways only to employer-coordinated freelanagknagreements not heter-organized.

4, In particular: the heter-organized work and the redlocation of risk

As concerns the efforts against false independamkwone of the most relevant innovations

provided by Legislative Decree n. 81/20%9 {s the new definition of heter-organized work.

This reform, introduced by article 2, is part oé timechanism to lay down a better protection to
precarious workers, and in particular to workersoveine formally classified as autonomous ht,

concretq are subject, as employees, to the pervasive povighe employer.

With reference to above, article 2.1 sets fortlofrl January 2016, that the collaboration

agreements where the performance of the worketadly personal, continuous, and organized by the

(9 A first attempt in this direction was made in 20When article 4 of Law n. 92/2012 provided faeduction of 50% of
social security costs paid by employers who hirepeshdent workers at least 50 years old, or uneragléyr more than 12
months or women in particular conditions of longrtaunemployment indicated by law. The most impdrtan of social
security costs for employers is, however, datedd2®ith article 1, paragraphs 118-124, of Law n0/2814, so called
“Legge di Stabilita 2015, the legislator sets Ffoan exemption to social security costs to be pgithe private employers,
until an amount of 8,060.00 Euro per year, for 3tnths, for each worker hired with an employmeneagrent without
term in the period between 1 January 2015 and 3dember 2015. For year 2016, Law n. 208 of 2015 aceduhe
incentive to a cut of social security costs forreaew hired worker of 40% of the sums to be paidigyemployer, for a
maximum of 3,250.00 Euro per year, for a perio@bfmonths. With reference to above sater alia, M. CINELLI — C.A.
NICOLINI, Verso l'attuazione del Jobs Act - La legge di dii@bper il 2015 e i discutibili interventi sullegmsioni gia
liquidate, in Rivista italiana di diritto del lavorp2015, I, p. 31 ff.; MCORTI— A. SARTORI, Contratto a tutele crescenti e
incentivi alle assunzioni: riparte I'ltalig@n Rivista italiana di diritto del lavorp2015, II, p. 105 ff. and G/ITALETTI, La
legge di stabilita 2015: effetti positivi e mancarsrutturali,in Rivista di Diritto finanziario e scienza delle fimze 2015,
I, p. 52 ff.; as to article 54 of Legislative Deera. 81/2015 sednter alia, G. FERRARQ, Collaborazioni organizzate dal
committentein Rivista italiana di diritto del lavorp2016, I, p. 58.

(®® For general considerations about the reform lndlm agreements enacted with Legislative Decré&d42015 seenter
alia, T. TREU, Il riordino dei tipi contrattuali in Giornale di diritto del lavoro e di relazioni indtr&ali, 2015, 146, p. 155
ff.
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employer also with reference to the time and plafcthe work activity, are subject to the system of

rules of dependent worR¥ (i.e. articles 2094 ff. c.c.).

Article 2.2 provides for some expressed excepttorthe rule of article 2.2°Y). As to this point,

are not subject to the legal framework of depenaesrk: a) collaborations that are disciplined by
specific rules of economic treatment containeddltective agreements executed by the trade unions
comparatively more representative at national level reason of specific productive and
organizational necessities of a particular comnaéréield; b) collaborations that request the
inscription of the worker to a professional asstiaig c) collaborations performed by members of
board of directors or board of statutory auditarsy by members of commissions and colleges, while
they are exercising their functions; d) collabaras performed for different sport associations or
organizations at the conditions set forth by Italaw.

In addition, article 2.3 of Legislative Decree /815 allows the parties to appear before
certification commissions’) to certify the absence of the elements indicateatticle 2.1 (i.e. that the
performance is not totally personal, continuous arghnized by the employer also with reference to
the time and place of the work activity) in orderexclude the possibility to apply, to the certifie
collaboration agreements, the legal framework gbetelent work. In particular, the certification
reduces the possibility for the parties to fild@ra referred to the labour agreement. As to &tif.2
of Law n. 183 of 2010, in fact, the Court couldeirvene on a certified labour agreement only in case
of wrong qualification of the agreement, defectaminsent, or not correspondence between the
contractual program and its concrete applicatidmjenarticle 30.3 of the same norm sets forth timat,
case of dismissal, the competent Court will havake into account the additional cases of jusseau

and personal misconduct of the worker indicateckinified relevant labour agreements.

Finally, article 2.4 of Legislative Decree n. 81180provides that the norm is applicable only to
the private sector, until the legislator will hageacted the announced general reform of regulation

precarious work concerning the Public Administratio

(3% See G.SANTORO PAsSARELLI, | rapporti di collaborazione organizzati dal comteitte op. cit., p. 14 ff.; with
reference to a detailed description of the thremmehts of heter-organization, seeNMTERO DEL LAVORO E DELLE
PoLITICHE SocliALl, Circolare n. 3/2016, issued on 1 February 201&, ptc87/0001886/MA007.A002.1474, p. 3.
(®® About exemptions, their implication and consedesn see LIMBERTI, L’eccezione & la regola?! Gli accordi collettivi
in deroga alla disciplina delle collaborazioni orgazate dal committenté Diritto delle relazioni industriali 2016, 2, p.
393 ff.
(®®) Certification commissions are part of the cectifion procedure, regulated by art. 75 ff. of Lidigse Decree n.
276/2013. The certification procedure is a voluptparocedure that the parties may trigger proposingquest to the
certification commission in order to ascertain tipaalification of the labour agreement and to clanfature and
characteristics of the kind of agreement adoptealy In. 183 of 2010 devoted to the certification cdssion new
functions, i.e. ascertain the real consent of theigs to insert single clauses on a labour agregnmadicate in detail
particular behaviours relevant in a dismissal pedaeg for just cause or for personal miscondudhefworker, certify the
consent of the parties to introduce in the lab@ueement an arbitration clause in respect of prawvisof Italian law.
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The introduction of the heter-organized work raisethe theoretical and practical questions.

First of all, the problem faced by Italian doctric@ncerns how to classify heter-organized work.
As to this point, different theories have been psma.

The first one considers heter-organization as tcodar kind of working relationship, different

from dependent and independent worl. (

Another orientation suggests that article 2 of k&give Decree n. 81/2015 would have modified
the definition of standard employment agreementtasoad in art. 2094 c.c., including in this
definition not only the work relationships heteradited by the employer, but also heter-organized by

the customer.

Finally, the third interpretation suggested by datwintends article 2 of Legislative Decree n.
81/2015 as a reform that enacted the most widedpcetgeria to identify subordination already
elaborated by Courts. The purpose of the rule woeldtherefore, to introduce a relative presumption
that could lead to application of the legal framewof dependent work to the abovementioned
relationships. The counterparty could oppose thectf of this presumption by proving the contrary,
in the light of articles 2727 ff. c.c.

With reference to above, the attempt to qualifieherganized work as an autonomous category
of working relationships has been criticized beeaarticle 2 of Legislative Decree n. 81/2015 seems
to represent not the whole new regulation of a lahgarticular and specific labour relationship,but
rather, the description of a specific method tdfqren an ordinary working activity. Therefore, the
partial and not all-encompassing discipline sethfdsy article 2 suggests that heter-organization
cannot be qualified as the new regulation of adtbtegory of working relationships, to be added to

dependent and independent woit}.(

On the other hand, also the theory which conn@tteduction of article 2 of Legislative Decree
n. 81/2015 to an attempt to modify art. 2089 ¢.c., and so the definition of standard employmen
agreement, does not seem fruitful. As to this pdimst of all, is important to underline that the

legislator has not amended article 2094 c.c. Irntiahg moreover than modify art. 2094 c.c., Italian

(®") Seeiinter alia, P.ICHINO, Il lavoro parasubordinato organizzato dal commiterttp://www.pietroichino.it/?p=36980
(last consultation 11 June 2016) and ZarpPoL| La collaborazione eterorganizzata: fattispecie scibling in W.P.
C.S.D.L.E. «<M. D'Antona», Italian section, n. 29818, p. 20 ff.

(®® See M.TIRABOSCH], Il lavoro etero-organizzatan Giornale di diritto del lavoro e di relazioni indtr&ali, 2015,4, p.
980 ff.

(®) As to scholars that consider art. 2 of Legiskti¥ecree n. 81/2015 an absolute presumption ofraigme work and,
therefore, an attemple factoto enlarge the field of art. 2094 c.c., seeNbGLER, La subordinazione nel d.lgs. n. 81 del
2015: alla ricerca dell'«autorita dal punto di vestgiuridico», in W.P. C.S.D.L.E. «M. D'Antona», Italian sectiam
267/2015, p. 16 ff.; for a similar interpretati@ssuming article 2 of Legislative Decree n. 81/283%n “additive” kind of
dependent work to be placed near art. 2094 c.t awit extensive aim, see EERRARQ, Collaborazioni organizzate dal
committenteop. cit., p. 62 ss.
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Government appear to have chosen to open the atwetgpendent work to a relevant number of
people previously employed by mean of precarioudracts. To support this point of view, is possible
to recall the attempts of the Italian Governmemut 2012, to reduce the costs connected to a snda
employment agreement, with: reform and simplificatof dismissals, temporary reduction of social
security costs for employers hiring dependent wark¥) and the modification of article 2103 c.c. in

relation to professional deskillingY.

In the light of above, the most persuasive intdgtien of the reform enacted by the
Government with article 2 of Legislative DecreeBia/2015 seems to be the one considering it as a
transposition in law of some of the common indekzed by judges to qualify a work agreement as a
dependent relationshi?. Consequently, article 2094 c.c. is not modifisdthe legislator, and the
core of the definition of dependent work remaine fbowers of heter-direction bestowed to the
employer; nonetheless, the legislator lays downesanteria to extend the application of the legal
framework of dependent work, and respective rigatgl protections, to a category of work
relationships — the heter-directed work of artizlef Legislative Decree n. 81/2015 — which does not
fall directly into the field traced by the defimh of dependent work enacted by the aforementioned
article 2094 ) c.c.

Irrespective of the classifications made by Itakaholars, with article 2 of Legislative Decree n.
81/2015 the legislator appears to intend to simgbical labour market and to extend the area of
dependent work also to of the field of heter-orgation. In this way, it seems that the Governmsent i
attempting to reduce the area of autonomous worly ¢m the “genuine” independent work
relationship, with an action that would be inspitedhe contrast of abuse of false independent work
(44).

From a practical and applicative point of view,aimy case, the most relevant issue remains the
distinction between heter-organized work and “gealiiemployer-coordinated freelance work

agreements.

(*9) See footnote n. 32.
(*Y) See FAIELLO, Il nuovo art. 2103 c.c.: equivalenza senza protessita pregressa?n Il lavoro nella giurisprudenza
2015, 11, p. 1034 ff.; UBARGIULO, Lo “ius variandi” nel nuovo art. 2103 cod. civin Rivista giuridica del lavoro e della
previdenza sociale2015, 3, p. 619 ff. and Wuzzo, Il nuovo art. 2103 c.c. e la (non pil necessarigligalenza
professionale delle mansignin Rivista italiana di diritto del lavorp2015, 4, p. 1047 ff.
(*?) As to indexes utilized by Italian Courts to gfial working relationship in the category of depenidwork seeinter
alia, Cass. 16 December 2013, n. 28025, not in prirthiat moment; Trib. Milano 21 July 2014, Ihlavoro nella
giurisprudenza2015, p. 97 ff. and Trib. Foggia 8 January 20&4l, lavoro nella giurisprudenza2014, p. 719 ff.
(*® See G.SANTORO PassARELLI, | rapporti di collaborazione organizzati dal comtaiite op. cit., p. 16-17 and M.
TIRABOSCH,|, Il lavoro etero-organizzatoop. cit., p. 985 ff.; it seems to share this apinalso MNISTERO DELLAVORO E
DELLE POLITICHE SoclALl, Circolare n. 3/2016, issued on 1 February 201&, prcd37/0001886/MA007.A002.1474, p. 1 ff.
(*) See L.IMBERTI, L'eccezione & la regola?! Gli accordi collettivi ideroga alla disciplina delle collaborazioni
organizzate dal committentep. cit., p. 393 ff.
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As indicated above, the main difference betweenerh@iganized work and employer-
coordinated freelance work agreements seems toabéntthe first relationship the employer, once th
labour agreement is executed, is allowed to deternune-sidedly time and place in which the
performance of the worker has to be done whilghénfield of employer-coordinated freelance work
agreements, the parties will have to agree, fronequral position, about the conditions in which the
activity has to be performed. In substance, hetgaiized work allows the employer to exercise a
unilateral power on the worker that is not pernditten the contrary, in the field of collaboraticarsd

of autonomous work.

On the other hand, also employer-coordinated freelavork agreements, in general, require an
introduction of the collaborator in the organizatb structure, and sometimes to the premises,eof th
customer. So that, likely, the collaborator wilivkato conform time and place of his performance to

the customer’s organizational structure, in orddve coordinated with customer’s requiremefis (

Therefore, when, from a theoretical point of viglag border between heter-organized work and
employer-coordinated freelance work is clear, om side of a practical prospective the distinction
seems to be difficult, with the risk of a high nuenlof claims before the Courts to determine whether
the activity of the worker has or not to be subjedhe legal framework of dependent work.

Finally, is possible to say that, with the reforfanticle 2 of Legislative Decree n. 81/2015,
considered in the large landscape of the packageodifications to Italian labour legislation proe
by the Jobs Act, the legislator seems to have d#drio provide for a reallocation of risk adequate
move employers towards the field of dependent work.

However, this reallocation of risk does not entitransfer of entrepreneurial risk from the
employer to the worker but, from a different poifitview, makes more useful and profitable for an

employer to hire a standard dependent worker ttyamgtto abuse of precarious work.

In fact, before the years 2014-2015 an employeremasuraged to abuse of precarious work, in
place of “genuine” dependent work, in order to ‘@se from risks” of the standard labour
relationships regulated by articles 2094 ff. cie, a discipline of layoffs strongly protectingeth

worker and the relevant social security contribngito be paid by the company.

Nowadays, the recent reform mentioned above hagplified the framework, removed the
difficulties, heavily reduced the costs to disméss employee, and lowered, even if temporary, the

social security contributions to be paid by the Eyer.

(*°) See GSANTORO PASSARELL|, | rapporti di collaborazione organizzati dal comteitte op. cit., p. 18 ff.
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In addition, the project-based work has been remidran Italian legal framework, while heter-
organized work is an instrument that could discgereompanies to execute collaboration agreement
instead of hire dependent workers. In fact, the regal institute simplifies the burden of prooftbé

employees in order to obtain a requalificationhait work relationship.

All the aforementioned conditions seem to pressetnployers, in reason of reduced costs and
risks, to hire workers as employees instead oh¢ry@n abusive utilization of independent workers to
obtain advantages in term of costs that are, noygdadearly reduced.

In conclusion, also with reform enacted by arti@leof Legislative Decree n. 81/2015, the
legislator appears to have realised a particulatioeation of risks and benefits for employers,
reducing the difficulties connected to hire depeartdeorkers: standard dependent work agreements

are becoming more convenient than abusive utibpnatif independent work.

Is now important to analyse statistical data orupational levels in Italy from January 2015 to

June 2016, in order to see whether the attempiteoliegislator produced the desired effects.

5. The effects of introduction of heter-organized workon Italian occupational levels

The reform enacted with article 2 of LegislativecBee n. 81/2015 is, as indicated above, part of
the framework of innovations approved by the ledl to increase the flexibility of the labour mairk

and the occupational levels after the economigscsimrted in 2008.

Therefore, in order to analyse statistics on octapan lItaly after the introduction of heter-

organization ), is important to consider some relevant factors.

First of all, the reform contained in the aforeni@méd article 2 is in force from 25 June 2015

(*); for this reason, its first effects may be evidenly after the second trimester of the last year.

In addition, the evolution of Italian labour markstproduced by the complex of innovations
provided by the Jobs Act (i.e. simplification ofulissals, temporary reduction of social securist€o

for employers hiring workers with agreements withdarm, heter-organization, incentives to

(*® On this topic see, inter alia, B. ANASTASIA, Sguardo Ilungo sul mercato del lavoro
http://www.lavoce.info/archives/40854/come-va-logagione-unanalisi-di-medio-periodo, published oM&y 2016 (last
consultation on 11 June 2016); BNASTASIA, Il 2015 dell’occupazionehttp://www.lavoce.info/archives/39157/il-2015-
delloccupazionepublished on 23 December 2015, (last consultatiohlJune 2016); RARIBALDI, Meno precari, ma la
crescita € ancora un problema http://www.lavoce.info/archives/39762/meno-précaa-la-crescita-e-ancora-un-
problema/, published on 16 February 2016 (lastwltetson on 11 June 2016); AEBRATO— F. CHIOCCHINO— M. FELICI
et al.,Com’é cambiato il mercato del lavoro dopo il Jobst,Attp://www.lavoce.info/archives/39391/come-carbia
mercato-del-lavoro-dopo-il-jobs-act/, published2thJanuary 2016 (last consultation on 11 June 2016)
(*) The Legislative Decree n. 81/2015 has been phdddion the Official Gazette of the Italian Repuloiit24 June 2015
and, as indicated by its article 57.1, it entets force the day following the one of publication.
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transform employer-coordinated freelance work agesgs into dependent labour agreements etc.)

and not only by article 2 of Legislative Decre€8h/2015.

Finally, to highlight the impact of heter-organipat will be necessary to focus the attention on
the occupational levels concerning one of the madespread examples of abuse of independent
work: employer-coordinated freelances (i.e., thdlaborators) and independent workers without

employees.

In principle is important to underline that Italidsbour market seems to be, from 2015, in a

phase of very light expansion.

As affirmed by the Istituto Nazionale di Statisti¢hereinafter, ISTAT), during the third
trimester of 2015 the national GDP increased o#0(®) if compared with the GPD of the third
semester of 2014; the augmentation has been catfiduring the fourth semester of 204% and the

first semester of 20164, with an increase of about 1%.

The improvement of economic situation has deterchanéeeble increasing of occupation, which
augment of 0.1% (about 32,000 people) in the peAadust-October 2015, if compared with the
previous trimester, and remained stable in thetlfiotmrmester of 2015 and in the first trimester of
2016. At the end of march 2016 the augmentatioocotipied workers in respect of march 2015 has
been of about 242,000 people. The driving kindgrEament was dependent work without term, with
an annual increase of 341,000 people. Employeesl ith term contracts in this period remained
stable, while employer-coordinated freelances artdreomous workers without dependents decreased.
These data are confirmed also by information ctdl@doy the Istituto Nazionale della Previdenza
Sociale (hereinafter, INPS), which does not consgieck of employed/unemployed people divided
by sector or kind of agreement, but the generalbmmof new dependent agreement executed in a

particular period of time>}).

(*® See &TAT, Il mercato del lavorg llird trimester of 2015, http://www.istat.it/itlés/2015/12/Mercato-del-lavoro-IlI-
trim-2015.pdf?title=Il+mercato+del+lavoro+-+11%2E#2F2015+-+Testo+integrale+e+nota+metodologica. pdf,
published on 11 December 2015, p. 1, (last cortsuftan 11 June 2016).
(*9 See $TAT, Il mercato del lavoro)Vth trimester of 2015, http://www.istat.it/it/fi#2016/03/Mercato-del-lavoro-IV-
trim-2015.pdf?title=Il+mercato+del+lavoro+-+10%2F#eF2016+-+Testo+integrale+e+nota+metodologica. pdf,
published on 10 March 2016, p. 1 (last consultatioril June 2016).
(*) See &7TAT, Il mercato del lavoro,lst trimester of 2016, http://www.istat.it/it/fil€2016/06/Mercato-del-lavoro-I-
trim.pdf?title=1l+mercato+del+lavoro+-+09%2Fgiu%ZAB+-+Testo+integrale+e+nota+metodologica.pdf, ishked on
9 June 2016, p. 1 (last consultation on 11 JunéR01
(®Y) For this reason, as indicated by INPS itself, tda¢a collected by this institution and ISTAT sedifferent. In
particular, a single employed worker for ISTAT mag counted as more than one employed worker foSINieécause he
could have executed more than one new employmeeeagent during the analysed period of time.
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As indicated by INPS, in September 2015 the totahimer of new employment agreements
executed in respect of January 2015, deducted flgyefas of 599,178 °f), most of them,
corresponding to 340,323 people, without tetf (

At the end of 2015, the general number of new labagreements executed by private
employers, layoffs excluded, has been of 5,408,904% in respect of 2014, +15% if compared with
2013 f%. The number of dependent agreements without termcuted on the total amount
aforementioned is of 41%, in respect to 32% of 2094

During the first trimester of 2016, 1,189,000 peopave been hired as dependent workers, with
a reduction of 176,000 people, equal to 12.5%,espect of the first trimester of 201%)( This
consequence descends basically from the reductioncentives connected to employers’ social
security costs for 20167%. The difference between hired and dismissed eyeg®is still, in any case,

positive, and corresponds to 241,000 people.

With reference to the main goal of this paper, nenber of independent workers in general

decreased during the period following the introducof Jobs Act.

In particular, autonomous workers were, at theafast trimester of 2015, substantially stable,
in a number equal about to 5,538,000, with an amgatien of 25,000 people from the first trimester
of 2014, corresponding to +0.5%. Among them, caliabors were 373,000 people, with an
augmentation of 2,000 workers in respect of fiishéster of 2014, equal to +0.7%6)(

The situation changed from the second trimesteRQ#5, after the introduction of the first
innovations of Jobs Act, and in particular of refilut of social security costs for employers hiring
employees, and before the introduction of the refenacted in article 2 of Legislative Decree n.
81/2015.

(®d In particular, from January to September 2016 ttiial number of new labour agreements executédlinhas been of
4,094,061, while the labour agreements interrugtethg the same period have been 3.494.883 nse@sservatorio sul
precariatq Gennaio - Settembre 2015, p. 4,
http://www.inps.it/docallegati/DatiEBilanci/osseteda/Documents/Osservatorio_Precariato_Gen_Setdi5.p. 4 (last
consultation on 11 June 2016).
(®*® Ibidem
) See NPS Osservatorio sul precariato, Gennaio - Dicembre 2015, p. 4,
http://www.inps.it/docallegati/DatiEBilanci/ossetea/Documents/Osservatorio_Precariato_Gen-Dic.pdh, 4 (last
consultation on 11 June 2016).
(® Ibidem
&) See NPS Osservatorio sul precariato, Gennaio - Marzo 2016, p. 4,
http://www.inps.it/docallegati/DatiEBilanci/osseted/Documents/Osservatorio_Precariato-Gen-Mar_2@df6 p. 4 (last
consultation on 11 June 2016).
(®") See footnote n. 32.
(*® See $TAT, Occupati e disoccupatihttp://www.istat.it/it/files/2015/06/Occupati-astccupati_3_giugno_2015.pdf?
titte=Occupati+e+disoccupati+%28trimestrali%29+-%3-giu%2F2015+-+Testo+integrale.pdf, published onJuhe
2015, p. 8 (last consultation on 11 June 2016).
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In fact, in the second trimester of 2015, indepenaerkers were about 5,507,000, with a light
overall reduction of 3,000 workers, correspondimgl 1%, in respect of the same period of 26%4 (
However, this stability was the product of an augtaton of autonomous workers with their own
organization and a relevant decrease of collabmaggual about to 45,000 people, corresponding to

11.4% in respect of the same period of 2014.
After the introduction of article 2 about heter-anggation, the trend has been confirmed.

At the end of third trimester of 2015 independentkers were about 5,461,000, with an overall
augmentation of 5,000 people, corresponding to %0flcompared to values of 2014. Instead of it,
collaborators, which are part of the autonomouskeis, decreased of 26,000 people, corresponding
to -7.1% £9).

From September 2015, the reduction of collaboratamsl autonomous workers without

dependents accelerated.

During the last trimester of 2015 autonomous warkdecreased to the number about of
5,403,000 people, with a reduction in respect efsame period of 2014 of 114,000 people, equal to -
2.1%. While “genuine” autonomous workers with amasrization structure, i.e. with dependants,
increased of 4.8%, a reduction of autonomous werkeithout employees was registered, for a
number of 132,000 people, equal to -3.5% if comgbangth 2014. Also more evident was the
decreasing of 49,000 units of collaborators, etpal 3% in respect of 2014Y.

At the beginning of 2016, when incentives conceagrsoncial security costs for employers that
hired new dependents without term has been redug&bvernment®), the aforementioned trend, in

any case, continued.

Autonomous workers decreased of 101,000 unitsSpe to the first months of 2015, equal to
-1.8%, for an overall amount about of 5,437,000pdnticular, the reduction was concentrated, again,
among autonomous workers without dependents (I6€306 people in respect of 2015, equal to -
1.8%) and, in a more evident way, among collabosatiess 63,000 people in respect of 2015, equal
to -16.8%) £°).

(®* See &TAT, Il mercato del lavorp Ist trimester of 2015, published on 15 Septemb2015,
http://www.istat.it/it/files/2015/09/Mercato-deldaro.pdf?title=Il+mercato +del+lavoro++-+15%2FseB2P15+-
+Testo+integrale.pdf, p. 5 (last consultation onJaihe 2016).

(°9) See &TAT, Il mercato del lavorpllird trimester of 2015, op. cit., p. 6 (last coftation on 11 June 2016).

(1) See 6TAT, Il mercato del lavoro|Vth trimester of 2015, op. cit., p. 5 (last cortatibn on 11 June 2016).

(°?) See footnote n. 32.

(%3 See &TAT, Il mercato del lavorolst trimester of 2016, op. cit., p. 6 (last conatiéin on 11 June 2016).
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The second graphic highlights the incidence otdiifit kinds of labour relationship in reference

to young people that enter for the first time ia thbour market®).

The outcome of the data reported above highlighas dobs Act, at least partially, reached its

main objectives: encourage the overall augmentaiforccupied people, supporting the execution of

new employment agreements without term, and disgiug abuse of false independent work.

In particular, is evident the progressive and iasnegly reduction of the two typical forms of

false or precarious independent work: autonomouskave without dependents and, basically,

collaborators. This trend started in the first niedaf 2015, with the aid of reduction of social sety

costs for employers who hired these workers as @yepk, but clearly accelerated, in particular with

reference to collaborators, from September 2015.

(%% Ibidem p. 4.
(9 Ibiem, p. 17.
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This result, therefore, seems to be a product afsmtroduction of article 2 of Legislative
Decree n. 81/2015, which lead to dependent workest@hour agreements previously qualified as
collaborations, and to the mechanism of incenttiosato convert collaborators in employees setfort

by article 54 of Legislative Decree n. 81/2015.

Jobs Act and heter-organization, at this momergeapto have reached the goal to contrast and
reduce the abuse of false independent work. Nostéatiding, some scholars have already underlined
that the next turning point for Italian labour metrkwill be in 2018, when the firdgranche of
incentives concerning social security costs of eygrs will cease. It is not clear, in fact, whether
investments on new employees done before 2018thendew organizational structure arose on the
base of the new employment agreements executdrbse tyears, will lead employers to continue the
trend started in 2015 or, on the contrary, alsdwite aid of the simplification of the rules about
dismissals, from 2018 Italian labour market willno® back to the difficult situation preceding the
reform of 2014-2015°).

6. Implications of heter-organized work with referenceto new issues concerning

sharing economy

In the analysis of the innovations provided by flods Act and, in particular, by Legislative
Decree n. 81/2015, seems to be appropriate to &ealine possible implications between heter-

organized work and the spreading phenomenon oinghaconomy and job on-demand.

With reference to above, in this case is relevaet iew shape of work agreement that it is

conveying in our juridical framework.

The reference is made to the diffusion of on-litetfprms where demand and offer of work can

meet without the direct intermediation of an emplogr of any third party.

This new condition may be, as highlighted by nurosrscholars, another occasion for

exploitation of precarious work7.

Therefore, also jobs deriving from sharing econanay be at the origin of some, well-known,

problems concerning precarious workers’ ordinafg: lthey might have to face with problems

(°®® On this point see also,inter alia, B. ANASTASIA, Quattro scenari per [l'occupazione
http://www.lavoce.info/archives/39805/quattro-saiimer-loccupazione/, published on 19 February 201&st
consultation on 11 June 2016).
(°) See,inter alia, E. DAGNINO, Uber law: prospettive giuslavoristiche sulla shayidemand economyn Giornale di
diritto del lavoro e di relazioni industrigli2016, I, p. 137 ff.; BROGERS The social costs of Ubein The University of
Chicago Law Review — The Dialogug2, 2015, p. 85 ff. and ARRAVENELLE, Microentrepeneur or precariat? Exploring
the sharing economy through the experiences of everior Airbnb, Taskrabbit, Uber and Kitchensurfirgesented at
First International Workshop on the Sharing Econplityecht University, 4-5 June 2015.
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connected with lack of work, discontinue income alifficult to access to health safety and social
security systems, cases of self-exploitation ineponabt to be penalised by rating automatic systems
controlling the performances of the workers andubvgrizations of labour conditions that could let

become difficult a collective organization of theserkers.

In the light of above, part of national and intérmi@al scholars, according with pronunciation of
administrative authorities, suggests to conductvibek relationships of sharing economy to the area
of dependent work, with the consequent extensighefespective rights and protectioffy. (

As to heter-organization introduced by article 2_egislative Decree n. 81/2015, the goal of the
rule seems to be the same as the one suggestexhttast precarious work deriving from sharing
economy: utilize presumptions to apply the leganfework of dependent work to the relevant

workers.

Even if the aim is the same, nevertheless heteanizgd work appears as not sufficient to

contrast the abuse of autonomous workers by netfopias of on-demand economy.

The elements characterizing the aforementionedlard are, in fact, a performance exclusively
personal of the worker, a continuous relationsimgl, dast but not least, the possibility for the
employer to indicate to the worker the time anaelaf its labour activity.

Sometimes these elements are not present in apeofirmance typical of sharing economy: in
particular, the work activity not always is contius and, even more, is difficult to sustain that a
platform where offer and demand of work can meetesponds to an employer who determines time
and place of the worker’s performance.

Therefore, even if the regulative technique seémnbe similar of part of the proposals to
contrast abuse of precarious workers by sharingiaog, heter-organization appear not to be an

instrument with relevant implication on this mattesve particular and exceptional cases.

7. Conclusions

As to the outcome of the analysis conducted ablos®er-organization seems to be a useful tool

to contrast abuse of false independent work, at leaa short term perspective.

As confirmed by statistics of ISTA&nd INPS, the introduction of the discipline satHadby

article 2 of Legislative Decree n. 81/2015, in ecomgtion with other innovations contained in theslob

(°® See, as to case-law, the decision of the DepaittmieEconomic Opportunity of Florida mentionedFRtorida says
uber drivers are employees, but FedEx, Other Casemise long battlein Forbes 26 May 2015 and the one of the
Inspeccién de Trabajo de Catalufia, mentionefirabajo dice que lo choferes de Uber son empleadok firmag in El
Pais 13 June 2015.
207
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Act and the very light but persistent economic growf national GDP, produced an augmentation of
the number of dependent labour agreement, in gemathout term, with detriment both of
unemployment and also of autonomous workers witkigeit own organization and collaborators, that

are the main sectors in which abuse of false inaéget work is situated.

Heter-organization, in particular, eases the wotkeobtain application of legal framework of
dependent work in some cases of false autonomoug, vemd therefore represents a mean to
encourage the employers to hire employees witherat,tbecause the attempts to “escape” from the

area of dependent work through abuse of precavimuk has become less convenient.

The general effect on Italian labour market, at mh@ment, appears as positive, even if the
effective impact of the reform will be clear onlyoin 2018, when the firsfranche of incentives
concerning the aforementioned reduction of empkysocial security costs will cease.

On the other hand, the kind of labour relationstegcribed by article 2 of Legislative Decree n.
81/2015 is different from the ones typical of tipgemding sharing and on-demand economy: therefore,
this instrument seems not to be relevant in ordecdntrast cases of abuse of precarious work
connected with sharing economy, that require a iBpeand detailed intervention of the local
legislator.
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