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1 Introduction: The Extent of International Obligations to Adopt
Domestic Provisions on Genocide and Crimes Against Humanity

The Italian legal system represents a particularly significant field of inves-
tigation when assessing the scope of domestic implementation of inter-
national crimes. Despite the decisive role played by the Italian delegation
during the United Nations Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court (ICC) in 1998 and
the prompt ratification and execution of the treaty, Italian legislation still
lacks substantive provisions on international crimes. Law no 962/1967 —
implementing the obligations arising from the ratification of the Convention
on the Prevention and Punishment of the Crime of Genocide (Genocide
Convention)' — is to various extents inadequate. Furthermore, in the absence
of domestic provisions, crimes against humanity can be prosecuted by Italian
courts only through recourse to corresponding ordinary offences and the gen-
eral discipline therewith applicable.?

Notwithstanding the lack of direct obligations under the Rome Statute
of the ICC Statute (Rome Statute) to criminalise genocide, crimes against
humanity, war crimes and aggression, States are generally bound by other
international conventions that, to various extents, require the adoption of
domestic provisions incorporating such offences. For instance, Article 5 of
the Genocide Convention imposes on States Parties an explicit obligation to
adopt the necessary legislation to implement its provisions, and specifically
to provide effective sanctions, commensurate with the seriousness of the con-
duct. Crimes against humanity, conversely, are currently still not enshrined
in a specific international treaty, but remain to a large extent relevant under
customary international law.> Only some of the offences listed under Article 7
of the Rome Statute (such as torture and other cruel, inhuman and degrading
treatment, apartheid, and forced disappearances) are already included in
specific conventions. At the same time, however, most scholars agree that an
indirect obligation to enact domestic legislation on crimes falling under the
jurisdiction of the ICC descends from the enforcement system established
under the principle of complementarity (Rome Statute, Articles 1 and 17).*
The lack of domestic provisions on international crimes may indeed not only
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in theory threaten the judicial intervention of the ICC, but also result in the
impossibility for Italian legal judicial authorities “to comply with some of its
obligations of cooperation under Part 9 of the Statute”.’ The belated adoption
of norms on international crimes would thus represent a most needed step
and an unprecedented opportunity for the Italian legislator to comply with
international obligations, at the same time ensuring the highest standards of
international criminal law. The current moment is indeed particularly note-
worthy: on 22 March 2022, the Ministry of Justice appointed the Ministerial
Commission Palazzo—Pocar on International Crimes (the “Commission”),
tasked with drafting a code of international crimes. The Commission issued
its Final Report on 24 June 2022.6

Against this backdrop, this chapter aims at assessing the coherence
of Italian provisions currently in force with Articles 6 and 7 of the Rome
Statute and at envisaging possible solutions for the implementation of crimes
against humanity (Section 2) and genocide (Section 3) into the domestic legal
system.” Finally, some conclusions on the relevance of the issue and on future
perspectives will be presented (Section 4).

2 The Lack of Domestic Provisions on Crimes Against Humanity:
Shortcomings of Prosecuting International Crimes as Ordinary
Offences

Unlike war crimes and genocide, crimes against humanity are still not fore-
seen in the Italian criminal or military criminal law system.® While it is
true that most conducts are indeed already incriminated under domestic
law,” prosecuting international crimes as ordinary offences has noteworthy
consequences.'” First, in the absence of derogatory provisions, general
principles apply, even when they lead to solutions that are, at the very least,
problematic under international law. This is the case, for instance, for statutes
of limitations, whose applicability often leads to the result of impeding the
prosecution of international crimes.!!

Furthermore, domestic crimes lack the definition of the contextual element,
which conveys the macro and systematic dimension of international crimes
and acknowledges the violation of specific protected interests belonging to
the international community. In this regard, various national legislations
on crimes against humanity neglected the so-called “policy” element, which
requires the commission of multiple acts “pursuant to or in furtherance of a
State or organizational policy to commit such attack” (Rome Statute, Article
7), but did not appear in the statutes of international courts and tribunals
until the adoption of the Rome Statute. Furthermore, recent ICC jurispru-
dence seems to downplay the strict interpretation of this element, entailing
the formal adoption of such policy, and requires instead that acts amounting
to crimes against humanity are “linked” to a State or organisation, thus
excluding isolated episodes of violence.'? For the same reason, the private ini-
tiative to draft an Italian code of international crimes (so-called “Progetto
Cariplo” of 2015) chose to consider the policy element only as aggravating
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circumstance.'”> Adopting a different approach, the Articles on Crimes
Against Humanity drafted by the Commission Palazzo-Pocar connected the
attack to a State or organisation’s “program”, in order to “ensure legal cer-
tainty and procedural applicability” and to exclude “phenomena that do not
seem to amount to international crimes, such as offences committed during
spontaneous riots”.'#

Ordinary offences are also often not perfectly equivalent to the material
elements required under Article 7 of the Rome Statute for crimes against
humanity. Penal code provisions may in fact encompass a broader scope than
the international norm. This consideration is, for instance, evident in the def-
inition of “enslavement” under Articles 600 and 601 of the Italian Penal Code,
which is not limited to the exercise of powers attaching to the right of owner-
ship but extends to any conduct related to a status of continuous constraint.
Again, ordinary norms are often conceived as “reati propri” — requiring a
specific personal status (eg official capacity) — whilst under the Rome Statute
they apply generally to common agents. This appears to be the case of the
crime of “illegal arrest or arbitrary deprivation of personal liberty” under
Atrticles 606 and 607 of the Italian Penal Code, which can only be committed
by State agents, whilst Article 7(1)(e) of the Rome Statute incriminates the
“imprisonment or other severe deprivation of physical liberty” regardless of
official capacity.

The same consideration applies with regard to the discipline of sexual
offences under Articles 609bis and following of the Italian Penal Code, which
mainly attains to the exercise of violence, threats, or abuse of authority
against the victim in order to force him or her to perform or suffer sexual
acts. Conversely, the corresponding international offences encompass a wider
range of conduct, such as sterilisation or forced pregnancy, as confirmed by
recent ICC jurisprudence in the Ongwen case."” In light of the diversity of
protected legal interests, the German legislator opted for a distinction between
offences against sexual self-determination and offences against reproductive
self-determination, as provided by Article 7(1) no 6 of the German Code of
Crimes Against International Law (Volkerstrafgesetzbuch, VStGB).!

Although only recently introduced in Article 613bis of the Italian Penal
Code, the domestic definition of torture is largely considered unsatisfactory
when compared to international obligations binding Italy since the ratification
of the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment in 1988.!7 The issue has been extensively debated
and exceeds the scope of this chapter. It is, however, worth highlighting that
although torture has been characterised as a common offence, applicable to
private agents, the second paragraph of the provision sets out harsher pen-
alties for State agents abusing their official capacity. As emphasised by most
scholars, international obligations and a systematic interpretation of the
domestic criminal system require interpreting the provision as an autono-
mous offence, instead of a mere aggravating circumstance.'® A different
reading would in fact allow it to be potentially counterbalanced with miti-
gating circumstances, thus denying the core character of torture performed
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by State agents. Furthermore, the provision omitted the indeed common
hypothesis of superior responsibility for negligent omission or facilitation of
the crime of torture.

Other conducts amounting to crimes against humanity are still not foreseen
under Italian criminal law and need therefore to be criminalised, even when
they are already partially included in the definition of genocide under Law
no 962/1967." This is the case, for instance, for the crimes against humanity
of deportation, forcible transfer of population, extermination, persecution,
forced disappearance and apartheid.

As previously anticipated, the belated adoption of international crimes into
the Italian domestic system represents an opportunity to ensure the highest
standards of international law. At the same time, however, the “domestica-
tion” of international crimes needs to comply with the constitutional frame-
work. In this regard, the criminal principle of strict legality led some national
legislators to exclude from domestic provisions on crimes against humanity
the residual hypothesis of “other inhumane acts of a similar character inten-
tionally causing great suffering, or serious injury to body or to mental or
physical health” under Article 7(1)(k) of the Rome Statute. This clause aimed
at introducing more clarity than the analogous provisions of Article 5 of the
ICTY Statute and Article 3 of the ICTR Statute. The ICC jurisprudence
interprets it as a residual category, not intended to be “applicable without
limits” but related to acts of great suffering or serious injury to body or to
mental health, similar in nature and gravity to the other acts referred to in
Article 7 of the Rome Statute.”® Such interpretation would ensure the com-
pliance of the provision with the Italian constitutional jurisprudence on the
ejusdem generis principle, which forbids heterogeneous norms incriminating
structurally similar conducts.?!

3 Italian Law no 962/1967 on Genocide: Seizing the Opportunity of
a Code of International Crimes to Expand the Scope of Domestic
Provisions Already in Force

Unlike crimes against humanity, provisions on acts amounting to genocide are
already included in the Italian criminal law system. In order to give effect to
the Genocide Convention and to “provide effective penalties for persons guilty
of genocide” (Genocide Convention, Article V), the Italian legislator adopted
Law no 962 in 1967, which incriminates some of the offences listed under
Atrticle I1I of the Genocide Convention.?? Although Articles 1 to 8 of Law no
962/1967 adopt verbatim Articles 11 and III of the Genocide Convention, the
Italian framework shows some inconsistencies when compared to the inter-
nationally recognised definition of genocide.

Notwithstanding the broad discretion left upon States to criminalise acts
of genocide set out in the Genocide Convention and the absence of a direct
obligation descending from Article 6 of the Rome Statute,> the adoption of
domestic legislation on international crimes may represent an opportunity to
reflect on the extent of Italian provisions’ adherence to the international norm.

9781032341958_pi-294.indd 140 @ 22-Mar-23 04:45:23 PM



®

Crimes Against Humanity and Genocide in the Italian System 141

Specifically, the adoption of domestic norms on international crimes
requires consideration on the possible extension of the protected groups
envisaged by the established definition of genocide. Several national
legislations broadened their provisions on genocide in order to include polit-
ical,?* social (with reference to either economic status or sexual orientation),?
and cultural groups.?® In general, the jurisprudence of international criminal
tribunals — albeit not extending the scope of genocide to such entities — seems
to give relevance to the subjective attribution of the group character, which
is therefore not limited to mere objective criteria.”’” The traditional listing
(national, ethnical, racial or religious) would not, thus, be exhaustive, since
Article II of the Genocide Convention represents a crystallisation, at a pre-
cise historical moment, of the generally accepted notion of genocide at the
time. The adoption of subjective criteria in the interpretation of the group
character would also allow to fully grasp the nature of collective entities,
which “by their nature constitute social constructs, entities ‘imagine’ entirely
dependent on variable and contingent perceptions, and not social facts, which
are verifiable as natural phenomena or physical facts”.?

An extensive notion of the contextual element of genocide is indeed
not unknown to the Italian legal system, although not explicitly foreseen.
Domestic courts confronted with the political nature of genocide in the
Acosta Jorge Eduardo case, when the Court of Assizes of Rome sentenced to
life imprisonment four soldiers of the Argentinian military navy for the killing
of three Italian citizens.” In assessing the defendants’ criminal liability, the
Court traced such conduct to the broader context of the “tragic genocide”
committed by the Argentinian regime against political opponents.

Nonetheless, as explained in its Final Report, the Commission Palazzo—
Pocar defined genocide by relying on the exact wording of Article II of the
Genocide Convention and Article 6 of the Rome Statute, with the only exten-
sion to linguistic identity.*

Minor adjustments seem advisable, moreover, in regard to the material
conducts amounting to genocide, such as the abduction and forcible transfer
of minors under 18 years — instead of 14 years (Law 962/1967, Article 5)3' —
or the inclusion of serious mental harm in the definition of the violation of
personal integrity, as required by both international and domestic provisions.??

The belated adoption of norms on genocide shall also encompass offences
not included in Law no 962/1967, like the “deprivation of resources indis-
pensable for the survival of the same [group], such as food or medical care,
or [in] the systematic expulsion from their homes”, as well as sexual violence
and forced pregnancy aimed at modifying or altering the ethnic composition
of the group or at determining in the victim the decision not to procreate.’

Finally, the scope of the crime shall not be unduly restricted to events
perpetrated against more than one group member, as currently provided by
Atrticle 1(2) of Law no 962/1967. A broadened provision seems rather advisable
in light of Article 6(1)(a), (b) and (e) of the Rome Statute, which encompasses
the commission of relevant conducts against “one or more members of the
group”.
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4 Conclusions

The late implementation of the Rome Statute in the domestic legal system
constitutes, as already anticipated, an opportunity to expand its provisions,
overcoming those compromises imposed during the negotiations and com-
plying with the most recent developments of international criminal law.

Furthermore, the long-awaited adoption of domestic norms on inter-
national crimes allows the exercise of domestic jurisdiction on such offences
by national authorities, thus reinforcing the Italian position in the system
of international criminal justice. In this sense, the implementation of the
mechanism conceived under the principle of complementarity demands a
reconsideration of the relationship between the ICC and Italian national
authorities. The challenges that, as the current moment demonstrates, hinder
the international community’s goal to put “an end to impunity against the
perpetrators of these crimes and thus contributing to their prevention”,*
require in fact a coordinated and harmonious enforcement of all mechanisms
asserting responsibility for international crimes.

Against this backdrop, the Italian legislator seems to have finally seized
the opportunity to reinforce the role of Italian judicial authorities, in light
of their efforts in domestic proceedings and in the context of international
organisations and agencies. The adoption of the most advanced Code of
international crimes will thus allow the Italian legal system not only to fully
comply with its international obligations, but also to pursue an effective and
functioning system of international criminal justice.

As clarified in Section 2, the domestic adoption of provisions on crimes
against humanity proves to be particularly crucial in light of the limited overlap
between ordinary offences and the corresponding international crimes. On
the one hand, the consideration is especially striking in relation to the absence
under the domestic criminal law of the contextual element, which expresses
the typical disvalue and the macro-systematic dimension of international
crimes. On the other hand, the recourse to ordinary offences is unsatisfactory
in consideration of the conducts listed under Article 7 of the Rome Statute, as
shown by recent investigations and proceedings conducted by Italian judicial
authorities on crimes committed against migrants in Libyan detention camps
or on their routes to European borders. Section 3 assessed that a new discip-
line on genocide would overcome the shortcomings of provisions already in
force under Law no 962/1967, which proves to be largely outdated and does
not fully reflect the international discipline of the crime.

In conclusion, the recent initiative undertaken by the Commission
Palazzo—Pocar is therefore to be welcomed, as it aims at systematically over-
coming the above-mentioned shortcomings of provisions already in force
and at introducing the long-awaited domestic implementation of the Rome
Statute. It remains, however, to be seen if the discipline and its future jur-
isprudential applications would constitute a reference model in the inter-
national scenario.
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