Latvijas Universitates Juridiskas fakultates
7. starptautiska zinatniska konference

Tiesibu zinatnes uzdevumi,
nozime un nikotne

tiesibu sistémas I

2019, gada 16.-18. oktobri Riga

Konferences rakstu krajums

The 7' International Scientific Conference of
the Faculty of Law of the University of Latvia

Legal Science: Functions,
Significance and Future
in Legal Systems I

16-18 October 2019, Riga

Collected conference papers

LATVIJAS _
UNIVERSITATE

ANNO 1919




miun pilnveidodana nikotna
Developments in Private Law
— e Law

mieniu roszezed (Amend-
flad Sadowy, No. 9, 2018,
of statutes of limitations),
ars boni et aequi, Ksigga
sars boni et aequi. Memo-
tariuszy Rzeczypospolitej

1 sprawledliwosci? (Elec-

: Prawniczy, No. 1, 2010.

rilnego ustawa z 28 lipea
t with the Act of 28 July

amended), also as ‘CC%
U, 2019, pos. 1460, as

Other Acts (Dz.U. No,

3, pos. 654);
2.U.2018, pos. 1104).

eat hitp:/ fwwwinfor,
cywilnego-zmiany-w-

gis.biz/dochodzenie-

ch ustaw; Available at
i123,2019].

; lftps;//dm',m—g/l 0.22364/iscflul.7.05

' Chiara Picciau, PhD, LLM,

'Post-Doctoral Research Fellow in Business and Company Law, Bocconi University, Italy

_Emanuele Rimini, ] D,
 ayll Professor of Business and Company Law, University of Milan, Ttaly

EMPOWERING CORPORATE CONSTITUENCIES
IN THE EUROPEAN UNION: THE LIMITS AND
CHALLENGES OF NON-FINANCIAL DISCLOSURE*

KORPORACIJU IESPEJOSANA EIROPAS SAVIENIBA:
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ROBEZAS UN IZAICINAJUMI

Kopsavillcams

Lidz ar lielo transnacionilo korporiciju papladinadanos, ka ari vides problému un klimata
pirmaitu saasinaSanos valstu un starptautiskie lilumdeveji arvien intensivik mekle jespefas
korporativas socidlas atbildibas veicina$anai. Lielas korporicijas faktiski atrodas privilegeta
stivoldli, kas lanj jetekmét gan pozitivas, gan negativas parmainas, gemot vérd $o korporaciju
darbibas mérogu un teritoriilo papladina$anos. Darbojoties datadas valstis, ts vienlaikus
var savtigi izmantot tajis pastavosu atvieglotu normativo reguléjumu, lai paltelindtu savu
pelpu vai arf, glu#i pretéji, ar sava darbibu uzlabotu darba apstildus ievérojamam cilvékua
skaitam un nodrolingtu vides aizsardzibu pat tad, ja $ajis jomas vietéjd regul&juma nav vai
tas nav pietickams. Galvenais nzdevums ir atrast visefekiiviko risinajumu, ka virzit lielo
korporaciju spécigo ietelenni, lai ta veicinata poritivas socidlas un vides izmainas. Lilumde-
véji visi pasaulé arvien vairak pievérSas nefinanéu informicijas atkla$anas reguléjumam ki
Eiropas Savienibas direktiva 2014/95/ES pieprasa atsevisliem i
lieliern uzp@mumiem vadibas zigojuma vai atseviska pazinojuma ieklaut informdciju par : '
datadiem nefinandu jautdfumiem, sikot ar vides, socidlajiem un darba péméju aspektiem '
un beidzot ar cilvéktiesibu levérotanu, pretkorupcijas un kukuloSanas novérdanas pasa-
kumiem. Dalibvalstis tiel aicinatas ieviest konkrétaku reguléjumu, lai veicindtu parska-
tu snieglanu par ilgispgju Sajis jomas. Lai gan iecere ir lieliska, pastiv pamats Saubities,
vai tas ir vairak neka tikai provizorisks pivmais solis. At¥kiriba no finandu informacijas
atklidanas nefinandu informacijas atklifanas noteikumi, standarti un metrika joprojam ir
saméra nepietiekami izstradati, tapat ka izpratne par to, Teurd vides, sociilie un parvaldibas
jautijumi faktiski ietekmé finandu raditajus. Vissvatigikais ir tas, ka pafreiz€ja sistéma nay
pleligota iespéjamo feintereséto pusu datadibal un neviendabigumam, Kaut arl finandu
informicijas atklasana galvenokart vérsta uz padreizéjlem un potencidlajiem investoriem,
nefinanéu informécijas atkiatenat ir lielakas iespéjas sasniegt métrki, kad ta veiksmigi sasniedz
visas teinteresétas puses — uzgémumu darbiniekus, klientus, piegadatijus, vietsjds kopienas
un plagu sabiediibas loku, ki arlvaras iestades. Tapéc nefinansialds informacifas pielagosana

iesp@jamajam risindjuman.
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Summary

With the growth of large transnational corporations and the worsening of environmental
problems and climate change, national and internationa! lawmakers are increasingly focus-
ing on finding new ways to foster corporate social responsibility. Large corporations are,
in fact, in a privileged position to affect both positive and negative change because of the
scale and territorial extension of their operations. Operating in different countries, they
may exploit lower regulatory standards to increase profitability or, conversely, raise the
quality of employment and ensure environmental protection for a significant number
of people, even when local substantive regulation is lacking or insufficient. a key issue is,
therefore, finding the most effective way to channel large corporations’ powerful influence
to promote positive sociat and environmental change. Lawmakers from all over the world
are increasingly turning to non-financial disclosure regulation as a possible answer. In the
Buropean Union, Directive 2014/95/EU requires certain large undertakings to include,
either in the management report or in a separate statement, information on a variety of
non-financial issues, ranging from environmental, social, and employee matters, to human
rights protection and anti-corruption and anti-bribery measures. Member States are then
called upon to put in place more specific regulations to foster sustainability reporting in
these areas, Despite the admirable intent, there are reasons to doub that this is more than
just a tentative first move. Unlike financlal disclosure, rules, standards, and metrics for
non-financial disclosure are still to some extent underdeveloped, as is the understanding
of which environmental, social, and governance issues actually impact financial perfor-
mance, Most importantly, the current framework is not tailored to address the variety and
heterogeneity of the possible interested parties. While financial disclosure is essentiaily
directed to current and potential investors, non-financial disclosure has greater chances
to meet its goal when it successfully reaches 2l interested parties, which significantly also
include employees, customers, suppliers, local communities; and a broad range of public
authorities, Adjusting non-financial disclosure to the needs of its intended recipients
hence is the first, and perhaps most pressing, step to create a more effective regulatory
tool and to facilitate private and public enforcement.

Keywords: non-financial disclosure, corporate social respensibility, Directive 2014/95/
B, sustainability reporting

Introduction

In recent years, the corporate social responsibility movement has found stronger
allies in national and international lawmakers.! Present and past scandals provided
evidence of the disruptive effects that corporate misbehaviour might have on working

ponsibility and some considerations regarding its advancement
see European Commission. Communication to the European Parliament,
ean Economic and Social Committee “Implementing the Partnership
for Growth and Jobs: Making Europe a Pole of Bxcellence on Corporate Social Responsibility”,
COM (2006) 136 Final. Available at: https://eur-lex.europa.eu/LexUriServ/LexUriServ.douri=
COM:2006:0136:FIN:en:PDF [Jast viewed May 7, 2019], On the histary of corporate social responsibility;
see Carroll A, B. & History of Corporate Social Responsibility: Concepts and Practices, In: The Oxford
Handbook of Corporate Social Responsibility. Oxford: Oxford University Press, 2008, pp. 19 £
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conditions, the environment, and human rights. Public attention regarding these fssues
has concentrated upon transnational corporations. Operating in multiple countries,
they have an opportunity to exploit lower regulatory standards enacted by different

overnments in order to increase profitability, or even to engage in conduct that would
be prohibited or not socially accepted at home.* In many instances, geographical dis-
tance and asymmetries of information have enabled transnational corporations to
neglect or disregard labour protections, human rights, and environmental safeguards,
Jeaving these and other despicable practices in the dark, When this type of conduct
eventually came to light, it called for intervention. For example, in the late 1990s,
it became known that the wotldwide sportswear champion Nike had tolerated the
violation of employment laws and health and safety regulations by some of its Asian
subcontractors. Public discovery eventually led to a lawsuit that, significantly, attacked
on misrepresentation grounds Nike’s statements denying the allegations of the press,®
which had brought about negative drawbacks for the company’s public image.

More recent examples have shown, however, that these phenomena are not
uniquely tied to the possibility of exploiting lower regulatory standards or inefficien-
cies in public and private enforcement systems abroad. The German car manufac-
tarer Volkswagen, for instance, famously came under the spotlight for having failed
to comply with clean air and emission regulations, having devised a mechanism to
cheat on testing, and having disclosed false information to the public in that respect.*
Importantly, these scandals have concerned even purely domestic operations, as well
as failures to truthfully report on a variety of environmental, labour, and social issues
that typically affect different stakeholders. The scale of operations and size of the
enterprises is obviously relevant in drawing a picture of the stakes involved. Large
transnational corporations® pose, in fact, unique challenges, including that of ensur-
ing compliance with high environmental, social, and labour protections in different
countries with different regulatory frameworks. However, even more limited domestic
episodes show the potential magnitude of the effects that corporate wrongdoing can
have on different constituencies and public goods.

Because of the scale and territorial extension of their operations, large corpora-
tions are also in a privileged position to affect positive change. They may not only
exploit lower regulatory standards to increase profitability; but also raise the quality
of employment and environmental protections for a significant number of people,
even when local substantive regulation is lacking or insufficient. Indeed, as some com-
mentators have noted, given their vast resources and expertise, corporations could very
well “have a greater impact on social good than any other institution or philanthropic

*  See Chiu I H.%Y, Unpacking the Reforms in Europe and the UK Relating to Mandatory Disclosure
in Corporate Social Responsibility: Instituting 2 Hybrid Governance Model to Change Corporate
Behaviour? Buropean Company Law Journal, 2017, Vol. 14, Ne. §, p. 197,

* Kasky v Nike, Inc, 45 P.3d 243 (Cal, 2002).

*  See Zhakypova A, Dissecting Corporate Sustainability Reporting: VW Emissions Scandal case,
Available at: hitps:/ /nature berkeley.edu/classes/es196/ projects/2016final/ ZhakypovaA_2016.pdf
[Tast viewed May 6, 2019].

$  Obviousty, large is not synonym of transnational, even though the twa concepts often overlap.
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organization”® Channelling corporate behaviour towards the pursuit of social and
environmental goals has thus become all the more important, to prevent wrongdoing
and to bring about positive change.”

National and international lawmakers seem to be aware of this potential, With
the expansion across boundaries of corporate activities and the worsening of environ-
mental problems and climate change, they have increasingly focused on finding new
ways to foster corporate social responsibility and to direct large corporations’ power-
ful influence to promote positive social and environmental development. Legislative
measures in different countries have introduced new organizational forms aimed at
pursuing both profit and public benefits.? This led to a renewed scholarly interest on
the role of hybrid entities in society.” More generally, recent reforms reignited the
debate on whether corporate management should maximize shareholder profits or
adopt a stakeholder-oriented perspective.’? -

While hybrid entities’ popularity among businesses and lawmakers is perhaps still
limited, disclosure-based approaches have obtained broader support at the interna-
tional level, They are easier to implement and to coordinate among different countries
and, at least according to some, they can considerably affect corporate behaviour,!!
For a long time, many companies have reported on the impact of their activities
on workers, the environment, and society on a voluntary basis.?? The non-financial

Porter M. E., Kramer M, R. Strategy and Society: The Link Between Competitive Advantage and
Corporate Social Responsibility. Harvard Business Review, 2006, Vol. 84, No, 12, p. 13.

See Esty D, C,, Karpilow Q. Harnessing Investor Interest in Sustainability: The Next Frontier in
Environmental Information Regulation. Yale Journal on Regulation, 2019, Vol. 36, Na. 2, pp- 625
ff. (arguing in favour of a mandatory disclosure regime that would enable investors to distinguish
sustaixgability leaders from laggards and to reward those companies that achieve better sustainability
results).

Within the United States, the introduction of benefit corporation statutes represents a well-known
example, The first statute enabling the formation of benefit corporations was passed in 2010 in
Maryland, Among the early scholarly works on the subject, see Brakman Reiser I, Benefit Corpo-,
rations - a Sustainable Form of Organization? Wake Forest Law Review, 2011, Vol. 46, No, 3, pp.
591 . The model legislation was advocated by B Lab, a nonprofit organization. See Model Benefit
Corporation Legislation (17 April 2017). Available at: https://benefitcorp.net/sites/default/files/
Model%20benefit%20corp%20legislation%20_4_17_17.pdf [last viewed May 6, 2019, A similar
organizational form, the so-called sociefd benefit, was later introduced in Italy. The relevant provisions
are sef forth by Itallan Law 28 December 20185, No, 2008, paras, 376--384. Available at; https:/ /www,
gazzettantiicialeit/eli/id/2015/12/30/15G00222/sg [fast viewed May 6, 2019]. On corporate social
responsibility, after the implementation in Italy of Directive 2014/95/EU and the introducticn of the

societd benefit, see, e.g, Angelici C. Divagazioni sulla “responsabilita sociale” d'impresa. Rivista deile

societd, 2018, No. 1, pp. 3

See, e. g, Eldar O, 'The Role of Social Enterprise and Hybrid Qrganizations, Columbia Business Law
Review, 2017, No. 1, pp. 92 ff.

With respect to the US and UK common law systems, see, also for references, Rénnegard D,, Craig
Smith N, Shareholder Primacy vs, Stakeholder Theory: The Law as Constraint and Potential Enabler of
Stakehalder Concerns, Available at: https;//papers.ssrn.com/sol3/papers.cfm?abstract_id=3165992
[last viewed May 6, 2019].

See Chiu (. 2), pp. 193 ff. (arguing that mandatory disclosure, operating as a form of indirect
procedusal regulation, can “encourage effective change in behaviour”: p. 205).

See, e.g, Quinn J, Connolly B. The Non-Financial Information Directive: An Assessment of Its Impact
on Corporate Social Responsibility. European Company Law Journal, 2017, Vol. 14, No. 1, p. 15, See
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2013/34/EU on annual and consolidated financial statements'® in order to include, in
the statements of certain reporting companies, non-financial and diversity information,

The Directive focuses only on large undertakings, and covers transparency obli-
gations on a broad spectrum of issues. Disclosure obligations are placed upon public-
interest entities with an average of more than S00 employees during the financial
year.”” The notion of public-interest entities includes companies whose securities are
admitted to trading on a regulated market, credit institutions, insurance companies,
and other entities explicitly designated as such by the laws of the Member States.?
The new rules, thus, mainly target financial institutions and companies that, regard-
less of the sector or industry in which they operate, are listed on a regulated exchange.
This choice, which is the result of having incorporated non-financial issues in the
broader European regulatory framework of financial disclosure, limits the scope of
the reform. Size may be a relevant factor in determining which companies should be
regulated, either because they have a greater potential to endanger labour conditions,
the environment, and society as a whole, or because they can bear the burden of
establishing ad hoc procedures and compliance mechanisms. However, the number
of employees might not always be the most effective proxy for size, and access to
capital through listing may be equally inconclusive, especially if corporations avoid
raising capital on regulated markets.”? There is, moreover, no particular reason to
target the financial sector over other industries whose activities, such as the produc-
tion of oil and gas, have notoriously placed the environment or society at risk,

The required information must be included in the management report or in
a separate statement™ and must enable readers to understand the development, perfor-
mance, and impact of the entity’s activities on a variety of non-financial issues, includ-
ing at [east environmental, social, and employee matters, as well as human rights, anti-
corruption, and bribery concerns.* The Directive explicitly requires reporting entities
to describe their business model, the policies pursued on those issues, including any

¥ Directive 2013/34/EU of 26 June 2013 on the annual financial statements, consolidated financial
statements and related reports of certain types of undertakings, amending Directive 2006/43/EC
of the Buropean Parliament and of the Council and repealing Council Directives 78/660/EEC and
83/349/BEC. Available at: https://eurdex.europa.eu/ legal-content/EN/TXT/PDF/uri=CELEX:
32013L0034&from=EN [last viewed May 6, 2019].
Art, 19a(1) of Directive 2013/34/EU, as amended by Directive 2014/95/EU,
Art, 2(1) of Directive 2013/34/EU.
Recitals {13) and (14) of Directive 2014/95/BU. See the explanatory memorandum accompanying
the text of the original proposal: Buropean Commission, Proposal for a Directive of the European
Partiament and of the Council amending Council Directives 78/660/EEC and 83/349/BEC as
regards disclosure of non-financial and diversity information by certain large companies and groups,
COM (2013} 207 final, pp. 6-7. Available at: https:/ /eur-lex.europa.eu/LexUriServ/LexUriServ.
doturi=COM:2013:0207: FIN:EN:PDF [last viewed May 7, 2019]. See also Quinn, Connolly
(. 12), p. 16 (observing that the scope of the original proposal was reduced in order to avoid
burdening smaller companies),
See, e.g.,, Gao X,, Ritter J. R., Zhu Z. Where Have All the IPOs Gone? Journal of Financial and
(mantitative Analysis, 2013, Vol, 48, No. 6, pp. 1663 .
Art. 19a(4) of Directive 2013/34/EU, as amended by Directive 2014/95/EU. See also recital (6) of
Directive 2014,/95/BU.
Art. 19a(1) of Directive 2013/34/EU, as amended by Directive 2014/95,/EU.
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'~ adopted due diligence procedure, the outcome of such measures, the principal risks
- 4n relation to those areas, and the key non-financial performance indicators that are
"~ “relevant in relation to the entity’s business.”® 'The Directive also covers diversity dis-
" closure. Bach reporting entity must describe its diversity policy, with specific regards
. to its application to the entity’s administrative, management and supervisory bodies,
- ddressing aspects such as gender, age, professional and educational background, the
objectives pursued in this respect, and the results obtained in the reporting period.?
Finally, the Directive allows the disclosure to be provided at the group level, consoli-
. dating the non-financial reporting of affiliated entities in a single document.”

Despite some uniform requirements, the new European rules do not seem to
" achieve maximum harmonization.?® Reporting entities enjoy some flexibility in choos-
" ing which widely recognized reporting framework to rely on in their non-financial
statements, and may even partially opt out of their non-financial disclosure obliga-
tions. The Directive embraces a “comply or explain” approach, according to which
“/yr]here the undertaking does not pursue policies in relation to one or more of [the
listed] matters, the non-financial statement shall provide a clear and reasoned explana-
tion for not doing so” If an entity, for instance, does not have a corporate policy on
environmental protection, and it is not otherwise required to adopt and implement one
** by thelaw, it does not need to do so simply to comply with its non-financial disclosure
* obligations, as long as it explains why, under the circumstances, it made that decision.
Member States are also called upon to put in place more specific rules to foster sustain-
ability reporting,® potentially introducing variations in the discipline across different
countries. The European legislative framework even enables differentiations beyond
the mere adoption of disparate implementation rules, Significantly, the Member States

% Ibid.

% Art, 20(1)(g) of Directive 2013/34/EU, as amended by Directive 2014/95/EU

¥ Art, 29a of Directive 2013/34/BU, as amended by Directive 2014/95/EU.

% Szabé, Serensen (1, 15), p. 318, In its impact assessment accompanying the original proposal, the
European Commission specified that the chosen regulatory approach was to introduce minimum
harmonization, reguire disclosure in the annual report, and allow more detailed disclosure on
a voluntary basis, See Buropean Commission. Impact Assessment Accompanying the Document
Proposal for a Directive of the European Parliament and of the Council amending Council Directives
78/660/EEC and 83/349/EEC as regards disclosure of non-financial and diversity information by
certain large companies and groups, SWD (2013) 127 final, pp. 27-30, Available at: https://eur-lex,
europ}a.eu/ legal-content/HN/TXT/PDF/ uri= CELEX:520138C0127 &from=EN Hast viewed May 7,
2019},

Arts. 19a(1) and 29a(1) of Directive 2013/34/EU, as amended by Directive 2014/93/EU, which
provide that reporting entities, either at the company or at the consolidated level, “may rely on
national, Union-based or internationai frameworks” as [ong as they “specify which frameworks they
have relied upon’”. See also recital (9) of Directive 2014/95/EU.

Art, 19a(1) of Directive 2013/34/F1], as amended by Directive 2014,/95/EU. a similar provision is
set forth by Art. 29a(1) of the same Directive with respect to groups and consolidated non-financial
reporting.

Most notably, Member States have to make sure that “the members of the administrative, management
and supervisory bodies of an undertaking, acting within the competences assigned to them by national
law, have collective responsibility” over the non-financial statements and that an auditor or an audit
firm check that the information has been provided. See Arts.19a(5), 29a(5), and 33(1) of Directive
2013/34/EU, as amended by Directive 2014/95/ELL
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can broaden the number of non-financial reporting issuers by adding new groups or
categories to those already listed as public-interest entities They may grant exemp-
tions from the reporting requirements in exceptional cases, if the information concerns
impending developments or ongoing negotiations and disclosure would prejudice
the commercial position of the reporting entity;* they may require verification by
ant independent assurance services provider,* and they may allow reporting issuers

to include the required non-financial information in a separate report (and not in the
management report).*

In2017, the European Commission provided further guidance in a set of guide-
lines detailing key principles, rules, and criteria to fulfil non-financial reporting obli-
gations (the “Guidelines”),* The Guidelines are not binding, but they should help
identify which information to disclose in a brief and yet meaningful manner. They
emphasize, for instance, that the information furnished in the non-financial state-
ment should be material to the company's business and activity; fair, balanced and
understandable, including both favourable and unfavourable aspects and with the
appropriate context;* comprehensive, but at the same time concise to the extent pos-
sible, in accordance with the materfality standard;® strategic and forward-looking,
explaining how non-financial issues fit in and intersect with the company’s business
model and strategies;* consistent and coherent,” and, most importantly, stakeholder-
oriented.” One of the main goals of the Directive is, in fact, to take into account “the
multidimensional nature of corporate social responsibility” and the diversity of the
policies implemented in this respect, while at the same time ensuring "a sufficient
level of comparability to meet the needs of investors and other stakeholders as well
as the need to provide consumers with easy access to information on the impact of

* Art. 2(1)(d) of Directive 2013/34/EU.

3 Art. 19a(1) of Directive 2013/34/ EU, as amended by Directive 2014,/95/EU. The exemption may be
granted only if the "omission does not prevent a fair and balanced understanding of the undertaking’s
development, performance, position and impact of its activity”, Member States may introduce a similar
exemption with respect to the consolidated non-financial information that certain parent undertakings
have to disclose, See, in this respect, Art, 29a{1) of the same Directive,

Arts. 19a(6) and 29a(6) of Directive 2013/34/EU, as amended by Directive 2014/95/EU.

Arts. 19a(4) and 29a(4) of Directive 2013/34/BU, as amended by Directive 20 14/95/EU.
European Commission. Communication “Guidelines on non-financial reporting (methodology for
reporting non-financial information)”, 2017/C 215/01, Available at: htps://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/ turi=0J:C:2017:21$ :HULL&from=EN [last viewed May 7, 2019] (the
“Guidelines”),

Para, 3.1, Guidelines,

Para. 3.2, Guidelines,

Para. 3.3, Guidelines.

Para. 3.4, Guidelines,

Para, 3.6, Guidelines, The Guidelines male ciear that the non-financial staternent should be consistent
with the content of the management teport, making links and references to its different parts, where
needed. The goal is, in fact, o enable investors and stakeholders to understand material information
and interdependencies in the disclosure, Consistency should also be ensured aver time, making
possible to compare batween past and current jnformation, Methodologies should, in any case, be
updated and changed when new and better ones become available.

Para, 3.5, Guidelines.
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it.* When non-financial information is readily available, they are more likely to take it
into account in their decision-making processes {for example, in making their invest-
ment or consumption choices, or in other respects).*® Information may help interested
parties to coordinate their actions more easily, even absent an explicit agreement to
do so, If, for instance, non-financial disclosure were to veveal that a car manufacturer
invested significantly less than its competitors in reducing polluting emissions, we
would probably expect a decrease in sales even if the individual consumers did not
agree on starting a boycott o their actions were not coordinated by environmentalist
or other groups.® To be sure, interest groups play an important role in bringing about
change, and greater availability of information will, first of all, benefit those players,
such as consumer or other associations, political actors, and large investors, who have
the ability and resources to process it and bring pressure onto corporate management,
However, one can easily expect that the benefits of increased information may extend
beyond sophisticated or organized parties. The question is, however, what is the best
way to malke corporate entities produce valuable information that can actually be used
by corporate constituencies o, even more generally, what is the most effective way to
reach the intended audience of non-financial information regarding large corporations.

3. Non-financial information and its audience: a call for effective
stakeholder engagement

The answer to the question is strictly connected to the more practical issue of
whether non-financial information should be kept separate from financial information
in the entities’ reports or whether the two should be comprised in a single, compre-
hensive, and to the extent possible integrated disclosure. Arguably, in fact, putting
non-financial information within or next to financial disclosure targets shareholders
and investors generally, but may not as adequately reach interest groups or (individual)
stakeholders at large.* !

More broadly, despite the Guidelines’ indication to provide understandable non-
financial information “using plain Janguage and consistent terminology, avoiding boil-
erplate” language “and, where necessary, providing definitions for technical terms”,”
one may doubt that unsophisticated parties will actually read and understand non-
financial disclosure, regardless of where it is provided. This is relevant because, even

See, in the context of human rights protection, de Roo (n. 12}, pp. 279-280 (arguing, however,
that “bridging the information gap by mandatory disclosure does not independently lead market
participants to hold companies into account”).

See, generally on the pressure from external stakeholders, Esty, Karpilow (n. 7), pp. 632 £,

Cf. Konar 8., Cohen M. A, Why Da Firms Pollute (and Reduce) Toxic Bmissions? p. 14. Available at:
https:/ fwrwwoecd.org/env/outreach /33947723 pdf [last viewed May 7, 20191,

In this respect, see Bassen A, Kovdcs A, M, Environmental, Social and Governance Key Performance
Indicators from a Capital Market Perspective. Zeitschift fiir Wirtschafts- und Unternehmensethik,
2008, Vol, 9, No. 2, p. 183 (abserving that voluntary non-financial disclosure js “complex and some-
times hard to understand and implement even for sophisticated usezs”).

Para. 3.2, Guidelines.
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non-financial disclosure is, for instance, introduced within the broader framework of
financial statements regulation; and the type of the required disclosure significantly
covers business and petformance-related areas, such as the entity’s business model
and the principal risks that the undertaking’s operations pose in relation to environ-
mental, social, employee, human rights, anti-corruption, and bribery matters, In many
cases these risks may significantly affect performance, The Guidelines, for example,
indicate that relevant information may, depending on the circumstances, concern the
expected impact of “science-based climate change scenarios” on the entity’s strategies

and activities.** a company may thus decide to publicly disclose the information on

environmental issues either because climate change can endanger its operations (think
of a company supplying water in territories growingly affected by droughts), or

because it can increase profitability (an oil and gas producer may, by way of example,

benefit from the melting of sea ice in the Artic region due to the availability of new

drilling opportunities}, In these respects, investors seem to be, if not the only intended

audience of the disclosure, certainly its main recipients.

However, the Directive itself makes reference to the interests of stakeholders
other than investors,” and the Guidelines specify that the non-financial statement
should consider the information needs of all relevant stakeholders. These may include
“investors, workers, consumers, suppliers, customers ; local communities, public
authorities, vulnerable groups, social partners and civil society”,® but the list does not
seem exclusive, Depending on the particular business or industry, other constituencies
may be affected by corporate action or may be interested in acquiring non-financial
information on the entity’s activities; and extending the benefit of disclosure to all can
certainly increase the chances to promote virtuous corporate behaviour,

Despite the admirable intent of the European lawmaker, there are, however,
reasons to doubt that this is more than just a tentative first move, The main problem is
that the current disclosure system does not seem to target any corporate constituency
with any degree of specificity; with the exclusion of investors. The hope is hence that
the greater stakeholder engagement that the Guidelines call for, by inviting reporting
entities to gain a better understanding of stakeholders’ interests and concerns in order
to determine the content and the materiality of the disclosure,5 will partially downsize
the problem, and that the implementing measures adopted at the Member State level
also improve the channels of communication between the parties involved. Especially

% Para. 3.4, Guidelines.

¥ See, e g, recital {3) of Directive 2014/95/EU. See, in this respect, Chiu (n. 2), p. 199 (also observing
that Directive 2014/95/EU tries to get away from a shareholder-centric focus in order to embrace
a more stakeholder-oriented perspective),

Paras 3.2 and 3.5, Guidelines.

The Guidelines refer to shareholder engagement in many different respects: see para. 3.1 (which,
amonyg the factors to consider in determining whether information is material, includes “the interests
and expectations of the relevant stakeholders®, with whom companies are expected to engage);
para. 3.2 {observing that “[{]nformation can be made fairer and more accurate through... effective
stakeholder engagement”); para. 3.5 (requiring companies to report on “their engagement with
relevant stakeholders, and how their information needs are taken into account”); para. 4 (according
to which the specific themes and the material information to include in the disclosure should be
identified also by engaging with the relevant stakeholders).
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the investigatory tools or the power of persua-
effective stakeholder engagement is, in fact, all

" Conclusion

The introduction at the European level of new reporting obligations on non-
jon is an important step not only towards holding large enterprises
their operations on the environment, workers, human
providing them an incentive to internalize the costs of
but also to promote innovation, encouraging com-

anies to find creative ways to help solve pressing social and environmental problems.

 Bphancing disclosure on non-financial issues may, after all, push companies to imitate

the successful practices employed by competitors and to engage in a fruitful race to

The European legislative framewosk is, however, only a first step. Unlike financial
rules, standards, and metrics for non-financial disclosure ate still to some
extent underdeveloped. Greater specificity and particularity in the content of the dis-
closure obligations is probably necessary, at Jeast if we want disclosure to effectively
er, the current legislative framework does not
ceem (o be tailored to address the variety and heterogeneity of the possible interested

parties. While financial disclosure is essentially directed to current and potential inves-
its goal when it successfully

suppliers, local communities, and a broad range of public authorities. Adjusting non-
financial disclosure to the needs of its intended recipients is perhaps the most pressing
task to bring about change and facilitate private and public enforcement.® In this
perspective, stakeholder engagement offers a promising and still evolving way forward.
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