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Abstract 

Ministers can have an incentive to adopt policies through secondary legislation that 

deviates from the general compromise reached via the primary legislation. We suggest 

that when secondary legislation is at stake, in some countries coalition partners can rely 

upon the ex ante legal scrutiny of courts as an extra-cabinet control mechanism. We 

focus on the interaction between governments and the Council of State, the highest 

administrative court and the most important consultative body of the government in 

Italy. Our findings support the general hypothesis that the Council’s’ activism as 

advisor is generated by the demand for control mechanisms on the secondary 

legislation. Such demand is affected by specific political conditions, i.e. the level of 

government heterogeneity and government alternation. The findings on the Italian case 

can be a starting point for research on the different levels of involvement of 

administrative courts in the executive politics that characterize European Democracies. 

mailto:elisa.rebessi@unimi.it
mailto:francesco.zucchini@unimi.it


 
2 

 

Keywords: Coalition governance; Multiparty Politics; Secondary Legislation; Courts; 

Italian Political System 

 

 

 

 

 

Introduction  

The making of secondary legislation in multiparty cabinets is under-investigated from a 

political science perspective. However, once administrative acts such as regulations and 

decrees have been adopted by the cabinet ministers, they are often crucial, since they 

give effect to the aims of legislation by determining the real policy content of the laws. 

Perhaps due to their low visibility compared to the primary laws, secondary legislation 

acts1 are usually not settled in coalition negotiations. Ministers can have an incentive to 

adopt policies through subordinate legislation that deviates from the general 

compromise reached via the primary legislation.  

Several works have pointed out how institutional mechanisms can be employed to curb 

ministerial drift in multiparty cabinets when the primary legislation is at stake (Müller 

and Strøm 2000; Strøm, Müller and Bergman 2008). Parliamentary scrutiny of 

                                                        
1 Secondary or subordinate legislation is a form of legislation made by the executive 

under powers delegated by the legislature. The product of such delegation takes the 

form of administrative acts as regulations, orders, decrees, adopted by the ministers, 

individually or jointly, according to the provisions of primary law. While regulations 

are general and abstract, orders and decrees are more specific administrative acts. In 

Italian legal system these acts cannot change or contrast with primary legislation and 

must be distinguished from the so-called legislative decrees, which are acts of primary 

legislation adopted by the government under parliamentary delegation. 
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government bills, known as ‘legislative review’, is an instrument that allows for 

correction in Parliament of ministers’ deviations from the coalitional compromise 

(Martin and Vanberg 2004, 2005, 2011, 2014). At the level of the executive, it has been 

shown that junior ministers can ‘keep tabs on coalition partners’ to monitor each other’s 

activity (Thies 2001, Lipsmeyer and Pierce 2011). In the legislative arena a similar role 

seems to be played by the committee chairs (Carroll and Cox 2012.)  

However, no studies have ever focused on the remedies to ministerial drift of acts of 

subordinate (secondary) legislation. This article suggests that when legislation of such 

type is at stake, in some countries coalition partners can rely upon the ex-ante legal 

scrutiny of courts as an extra-cabinet control mechanism. There are countries, in fact, 

where especially the administrative courts are involved in executive politics as ‘super 

guardians’ of the lawfulness of government acts. In other words, the administrative 

judges can play a role of government advisors by issuing opinions on the coherence of 

the drafts of government acts with the provisions of primary legislation. This happens in 

countries like Italy, Belgium, the Netherlands, France and Greece, where the supreme 

administrative courts are Councils of State, and Finland and Sweden, where the 

administrative judges may be consulted on government legislation.  

We focus our analysis on the Italian case, where the government can evade or make 

compulsory the non binding opinion of the Supreme Administrative Court (Consiglio di 

Stato: henceforth Council of State). We seek to determine the conditions under which 

governments decide to submit their acts to the ex ante control of legality of the Council 

of State, given the costs in terms of delay in the policy implementations that such a 

control implies. Our findings support the general hypothesis that the Court’s activism as 

advisor is generated by the demand in the government for control mechanisms on the 
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secondary legislation. Such demand is affected by specific political conditions, i.e. the 

level of government heterogeneity and government alternation. 

In the first section of the article, we describe the Council of State of Italy, which is both 

the highest administrative court and the most important consultative body of the 

government. In the following section we present empirical data that show how the ex 

ante opinion of the Council of State delays secondary legislation drafting, and we 

analyse the strategic interaction between governments and the Council of State. In the 

third section we illustrate why the Council of State can be very plausibly described as a 

policy conserver Court. The fourth section sheds lights on the political conditions under 

which government actors are more likely to resort to the services of the Council of State 

as an advisor at the cost of considerably extending the duration of decision-making. The 

fifth and sixth sections present data, variables and the empirical analysis necessary to 

test the main hypotheses. 

In the conclusion we suggest that the findings on the Italian case can be a starting point 

for research on the different levels of involvement of administrative courts in the 

executive politics that characterize European Democracies. 

 

The dual function of the Council of State in Italy: administrative court and legal 

advisor 

The Council of State is one of the most enduring institutions of the Italian political 

system. Today, it is the highest administrative court (the ultimate level of decision after 

the Regional Administrative Tribunals) and the most important advisory body of the 

government. As government advisor, the Council provides a compulsory ex ante control 

on important categories of acts: regulations and testi unici (drafts of legislation or 
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regulations unifying previous texts). The advisory function of the institution developed 

in the middle 1800s2, when a model of ministerial government (Laver and Shepsle 

1996), that remained broadly unchanged for more than a century, entered the Italian 

political system. Such model, introduced by the Cavour reform of 1853, placed 

ministries with complete autonomy in their department at the political and 

administrative center of the government. In order to counterbalance the fragmented 

decision-making and government instability, the Council of State was entrusted with 

preserving the continuity and uniformity of the administrative action3 (Calandra 1978).  

The ex ante legal control of the Council should ensure that governments’ acts are 

coherent with primary laws and administrative procedures. As a court, the Council of 

State may in fact examine, on appeal, the legitimacy of all government administrative 

acts. The dual function, of advisor and court, distinguishes the legal consultancy of the 

Council from other legal services of the ministries and the Presidency, making the 

institution highly influential.  

                                                        
2 It is interesting to note that although the advisory function of the Council was inspired 

by the model of the French Conseil d'État, the two institutions, from their very origins, 

played quite different role in the executive politics of the two countries. In the XIX 

century, the Conseil was politically dependent  on the executive power, it had a strong 

identification with the State and was conceived as an institution at the service of the 

executive power («un instrument au service de l’exécutif») (Chevallier 2007). 

Conversely, in 1831, under the Kingdom of Savoy, the Council was an instrument of the 

King to control the ministries (Romano 1932), and still in years immediately before and 

after the Unification of Italy (1859-1862) the parliamentary debate concerning the 

introduction of the Council of State and the Court of Audit reflects the tension between 

ministerial responsibility and the new legal and financial control-bodies created inside 

the executive (Benussi 2012).  

 
3  The role of the Council of State as legal advisor of the whole government and 

guarantor of the administrative continuity was laid down in the Rattazzi reform of 1859. 

The reform also attributed a limited judicial competence to the Council. In the same 

years, the closest “ancestor” of the Council, the Conseil d’État of France, did not have 

direct judicial prerogatives and the Conseil had to wait until 1872 for having a judicial 

authority autonomous from the Head of State. 
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The Council of State is organized into three legal advisory and four judicial sections. 

The ‘consultative section for legislative acts’ issues mandatory opinions on government 

secondary legislation. Councillors do not generally work for more than one section at 

the same time, but they rotate between the sections and are always assigned to both 

legal and judicial sections during their careers. Therefore, the institution can be 

considered a relatively homogeneous body. 

The distinctive configuration of the institution, which belongs to both the executive and 

the judiciary, has induced governments of First and Second Republic to co-opt Council 

of State members to key administrative positions within ministries as heads of cabinets, 

heads of legislative offices, legal advisors (Righettini 1998). This fact has made Council 

of State members an influential, but also much criticized élite.4  

A report by the government of President Mario Monti (2013) describes the advisory 

function of the Council of State as one of the ‘external causes’ of the delay in the 

implementation of primary laws. 5  The regulations submitted to the Council for its 

preventive scrutiny can require up to three or even four times the amount of time needed 

to promulgate equivalent acts. Nevertheless, as will be explained, Italian governments 

often rely on the Council of State’s opinion for the drafting of secondary legislation.  

 

Strategic Interaction between the Government and the Council of State 

                                                        
4 Some commentators have repeatedly accused the Council of State of being a ‘caste’ 

whose members take advantage of their position to accumulate public offices and good 

salaries (Fittipaldi 2009, Rizzo and Stella 2010, Mania and Panara 2014). The dual role, 

as ex ante monitor and ex post judge of the same secondary legislation, has not gone 

unnoticed, and it has induced other commentators to charge the institution with an 

evident conflict of interest (Scalfari 2015). 
5  The delaying role of the Council is mentioned in: Presidenza del Consiglio dei 

Ministri Ufficio per il programma di Governo, Il monitoraggio dei provvedimenti di 

attuazione delle leggi approvate durante il Governo Monti, febbraio 2013, p. 10. 

http://presidenza.governo.it/ufficio_statistica/documenti/rapporto_amministrativo.pdf  
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The Italian government can implement laws and legislative decrees by using secondary 

legislation acts called ‘regulations’ or others called ‘general administrative acts’ (GAA). 

Both GAA and regulations concern plural beneficiaries, identifiable only after their 

approval, but, unlike regulations, GAA do not require the ex ante control of the Council 

of State to be enacted. Nevertheless, GAA have general effects, and governments can 

use them as substitutes for regulations.6  

The adoption of GAA is much faster. Table 1 shows the median value in number of 

days separating the dates of adoption of the laws and of the two types of secondary 

legislation acts in five fundamental ministries from 1988 to 2014: economy, education, 

interior, justice and defence.7  

 

(Table 1) 

 

In the ministries of economy and interior affairs, regulations require for their adoption 

almost three times the number days required by GAA; in the ministry of education 

almost four. The difference is less marked when we consider the acts promulgated by 

the ministry of defence. Moreover, the promulgation of GAA requires less time when 

                                                        
6  These acts differ from ‘administrative measures’ addressed to specific subjects 

(provvedimenti amministrativi), from ‘circulars’, which only interpret legislation, from 

more specific implementation acts adopted by the directors-general of the ministries as 

‘directorial decrees’ (decreti direttoriali). 
7 The ministries of “economy” and “education” have changed configuration over time. 

Between 1988 and 2001, the ministry of Economy and Finance was split into the 

ministries of “Treasury” and “Finance”. Acts passed by the ministries of “Treasury” 

(1988-2001), “Finance” (1988-2001) and “Economy and Finance” (2001-2014) are 

therefore grouped together because there was only one ministry of economy. The 

ministries of “Public Education” (concerning primary and secondary schools) and 

“University” were split between 1988-2001 and 2006-2008, and merged between 2001-

2006 and 2008-2014. Secondary legislation acts passed by these ministries are grouped 

together because there was only one ministry of education. 
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the acts are promulgated by the ministries that recruit more councillors to their top 

management, as in the case of the ministry of economy and education. 

Political actors are aware that the Council’s opinions considerably extend the time taken 

to adopt secondary legislation acts. The type of secondary legislation act to be adopted 

is usually defined in the actual texts of the laws themselves. When the legislative actors 

(including the government) decide which secondary legislation instrument will be used 

to implement the law, they can choose between acts that do not require the mandatory 

opinion of the Council of State (GAAs), and those acts that are submitted to the ex ante 

control of the Council (regulations). Therefore, the first move is made by the legislative 

actors, and usually in a prominent position, by the government members, who must 

reach agreement during the legislative process. If they decide not to introduce the term 

‘regulation’ in the final provisions of the law, then they are not obliged to send the act 

to the Council of State for a non-binding opinion. The Council of State may intervene 

only as a court of appeal on the occasion of an action (usually brought by a citizen) 

against the administrative act. Whether the secondary legislation instrument is a 

regulation or the government still decides to send the draft of the act to the Council, the 

Council must send the government a non-binding opinion that can be positive, negative 

or (more often) interlocutory. Positive opinions imply that the Council of State 

essentially agrees with the content of the draft, finding the act in agreement with 

statutory provisions. By contrast, interlocutory opinions include comments and remarks. 

The government, usually the minister responsible for the promulgation of the regulation, 

decides whether to comply fully with the Council’s opinion, to comply partially or to 

ignore it. Once the act has been definitively promulgated, the Council may intervene as 

a court of appeal on the occasion of an action against the regulation. It can declare 



 
9 

regulations and GAAs fully legal, partially legal or void. It is important to note that it is 

always possible for government actors to counter a negative (or partially negative) 

Council decision by drafting a new more detailed law supporting government’s position 

and having it approved in the Parliament. Therefore, the Council is the last mover in this 

strategic interaction only if its decision produces a policy outcome that cannot be 

changed again through an agreement among government/legislative actors, by a new, 

more detailed law8. 

 

Which preferences? The Council of State as a ‘Policy’ Conserver Court 

The Council of State has been described by many commentators as a self-serving 

institution: that is, as an actor interested in maximizing its role and the prerogatives of 

its members (Ainis 2009, Bin 2013). We argue that in pursuing this goal the Council of 

State, both as advisor and as court, usually behaves as a special case of a ‘policy’ 

conserving court. 

Strategic theories of judicial behaviour identify two possible sets of court preferences. 

According to Ferejohn and Weingast (1992), courts may not have a specific policy 

preference. They can behave as politically sophisticated honest agents that give 

interpretations that are as close as possible to the original legislative intentions. 

Steunenberg (1997) calls this type of court a ‘conserver court’, a court that prefers to 

maintain the original legislation, in contrast to a ‘constrained policy advocate court’, 

                                                        
8 In Parliamentary systems, the configuration of the legislative majorities and hence of 

the governments affect courts’ capacity of having the final say. The Italian weak and 

unstable governments make often the Council a de facto last-mover with wide margins 

of manoeuvre. On the contrary when governments are stronger and more homogeneous, 

as in the case of France, courts’ decisions can be more easily overcome. Therefore, the 

Conseil d’État, the French sister body of the Council, is more cooperative and lined up 

with the government and its advisory function concerns not only the potential legal 

challenges but also policy considerations.   
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which tries to impose its policy preferences. In both cases, courts prevent “strategically” 

legislative bodies from overriding their interpretation with a new statute. The easier it is 

for the legislators to overcome a court’s decision by re-legislating, the more the court 

will be limited in obtaining its ideal point (the most preferred policy) as the policy 

outcome. Therefore, also in the case of a conserver court, preservation of the ‘original 

legislation’ (or the original legislator’s intent) is limited by the current configuration of 

the legislative majority. 

The types proposed in literature take into consideration only cases of court’s 

interpretations that can de facto establish new statutes or amend already existing ones 

(see amongst others: Brouard 2009; Brouard and Hönnige 2017; Santoni and Zucchini 

2004, 2006; Volcansek 2000). Decisions of the Italian Council of State can amend or 

abolish secondary legislation (administrative acts). We argue that state’s councillors, by 

trying to fulfil their own preferences, tend to follow a procedurally based jurisprudence 

and preserve the status quo defined by the already existing administrative acts. 

Sometimes opposition to the change is induced by substantive policy preferences. 

Arguments in support of this position focus on the rules of composition of the 

institution and the non-politicization of judges, the low turnover among judges, and the 

fact that in some policy areas preservation of the status quo corresponds to the 

preservation of the Council’s prerogatives. 

Non-Partisan Recruitment Procedure and Low Level of Politicization. Only 25% of the 

members of the Council of State are appointed by the government. The large majority of 

councillors are recruited for career seniority or through a competitive examination.9 

                                                        
9  50% of councillors are recruited for this purpose among judges of the Regional 

Administrative Tribunals (TAR), with at least four years’ experience; 25% are selected 

through a competitive examination among TAR judges with at least one year’s 
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Contrary to the civil judicial system, the national association of administrative justice is 

not organized into partisan factions. Even the Council of State members that hold 

extrajudicial offices in the ministries do not present long-term political affiliations. 

During the Italian ‘Second Republic’ (1994–present), 88% of judges that have held 

extrajudicial offices in more than one cabinet in the same policy sector were appointed 

by both centre-left and centre-right governments.10 

Low Level of Turnover. Turnover of judges is particularly low: 94% of chairs of the 

Council of State’s sections in 1998 had been in that post for 10 years or more; and 90% 

of section chairs in 2015 already held their position in 2004.11 It is therefore reasonable 

that councillors should prefer acts that they themselves have approved, as well as a 

jurisprudence that they themselves created. 

A Self-Serving Status Quo. The Council of State tends to oppose policy change if the 

change reduces its competence. For instance, both the Council of State and the Regional 

Administrative Tribunal of Lazio opposed a crucial reform of the public administration 

that in 1993 privatized public employment relationships. The reform transferred 

competence on disputes in almost all public-sector employment relationships from the 

administrative to the ordinary judges (Council of State General Assembly opinion no. 

                                                                                                                                                                  
experience, and ordinary and military judges with at least four years’ experience, Court 

of Audit judges, state lawyers with at least one year’s experience, chamber of deputies 

officials with at least four years’ experience, state officials with a law degree; 25% are 

appointed by the government from university professors of law, lawyers admitted to 

specific bars and with at least fifteen years’ experience, ministerial and other public 

administration officials. 
10 Data on extrajudicial offices in economy, education, justice, interior, defence policy 

sectors, collected from: Consiglio di Stato: rassegna di giurisprudenza e dottrina, 

Righettini (1998), the administrative justice website. 
11 Data from: Consiglio di Stato: rassegna di giurisprudenza e dottrina; administrative 

justice website; official document Ruolo di anzianità del personale del Consiglio di 

Stato e dei tribunali amministrativi regionali, Istituto Poligrafico e Zecca dello Stato, 

2007. 
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146, August 31st, 1992; T.A.R. Lazio order no.1171, sec. III-bis, June 5th, 1996 and 

T.A.R. Lazio, order no. 119 sec. I, July 5th, 1995). Moreover, in some policy sectors, 

Council of State members have specific interests which induce them to oppose 

change.12 

If the Italian Council of State is a policy conserver court, then the delays we observe 

during the ex ante control step, when the Council is obliged to give an opinion on the 

drafting of regulations, are no longer unexplained. It is likely that the more the Council 

dislikes the change, the more it delays its opinion. What requires explanatory effort is 

the frequency with which government actors choose regulations instead of alternative 

acts that would avoid the Council’s involvement in the legislative process. 

 

Political conditions at the basis of Council of State activation 

When the Council issues opinions on regulations, it checks several aspects of the texts: 

technical-juridical accuracy, coherence with the overall legal system, the eligibility of 

the minister or of the government to regulate the issue, the presence of the formal 

agreement of all the parties involved. The overall process takes time and by delaying the 

adoption of regulations extends the life of the status quo. In addition, the Council’s 

interpretations, which tend to be in favour of the status quo, reduce the discretion of the 

government actors most in favour of change. We contend that this ex ante review by the 

Council is more or less valuable for government actors on the basis of the political 

circumstances that make a possible ministerial drift when secondary legislation is 

approved more or less costly. In other words, we argue that the Council of State plays a 

                                                        
12 A striking example is the case of a councillor that appealed to the Council of State 

itself for the annulment of a ministerial decree (June 6th, 2002) that penalized his 

current position as tax commissioner in an Italian region. 
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crucial role as an extra-cabinet control mechanism at the level of secondary legislation 

against opportunistic behaviour by individual ministries (and parties).   

Government ideological heterogeneity. Some political forces, and in general interests 

that do not obtain large ‘improvements’ from the law change (or are even marginally 

damaged by it), may prefer long delays in the law’s implementation rather than a final 

outcome that is worse for them than the previous status quo. Such parties, when 

governments are highly heterogeneous, may foster the involvement of a ‘policy 

conserver’ court in the policy-formulation process, in order to forestall major deviations 

by the other coalition partners. In such circumstances, the opinion of the Council of 

State signals to the most “conservative” political forces potential "drifts" in secondary 

legislation and prevents controversial policy changes. 

Government alternation. By contrast, a large government alternation (Tsebelis 2002, 

Zucchini 2011) should make Council’s ex ante control on regulations much less 

desirable. In a political system where an important government alternation has taken 

place, current government actors deal with a status quo that is often an inheritance from 

governments on the opposite side of the ideological spectrum and that all of them 

strongly dislike. Therefore, not only is policy change possible, it is also large. When all 

government members support large policy change, there is no reason to delay 

implementation activating a redundant procedure of legal control on secondary 

legislation. Moreover, potential remarks of the Council of State in favour of the old 

status quo are outside the set of the politically viable interpretations. In such 

circumstances, no government party would encourage an ex ante review that exposes 

the acts to the influence of a conservative jurisprudence. It must be added also that all 

government members would agree to override potential judicial decisions that preserve 
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the status quo. A new primary legislation would be approved to make the content of the 

“illegitimate” acts no longer subject of judgement before the Council13. 

 

Research Hypotheses 

According to the arguments just illustrated we put forward the following hypotheses:  

Hypothesis 1. Government heterogeneity positively affects the activation of the Council 

of State (measured by the number of regulations) as ex ante monitor. 

Hypothesis 2. Government alternation negatively affects the activation of the Council of 

State as ex ante monitor. 

 

In addition to H.1 and H.2, further predictions can be made concerning the effect of the 

state councillors’ recruitment in the ministerial departments.  

Government actors may recruit state councillors’ in the ministerial departments for the 

unquestionable informative value of councillors’ expertise as judges. In fact, state 

councillors not only are legal experts. Most of them serve as administrative judges 

during their career. Councillors recruited in the ministerial departments can signal the 

orientation of the Council in its capacity as Court. Insofar as the Council’s opinions 

inform the government actors about the Council’s future behaviour as a Court, 

government actors may use this source of information to substitute the opinion of the 

advisory section of the Council, thus becoming less inclined to activate the Council as 

an ex ante monitor.  

 

                                                        
13  Page (2010, 1026) reports in the French case the stratagem of making new primary 

legislation to overcome the requests for changes in regulation drafts made by the 

Council of State.  
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Hypothesis 3. The recruitment of state councillors to key positions within the ministries 

negatively affects the activation of the Council of State (measured by the number of 

regulations) as ex ante monitor. 

 

Government actors may also recruit state councillors to ministries’ top management for 

signalling their closeness to the Council. By having a staff of state councillors, ministers 

may be more confident that their views will be supported in the advisory section of the 

Council, thus becoming more inclined to activate the Council as an ex ante monitor. 

This leads to the following alternative hypothesis on the effect of the state councillors’ 

recruitment in the ministerial departments: 

 

Hypothesis 4. The recruitment of state councillors to key positions within the ministries 

positively affects the activation of the Council of State (measured by the number of 

regulations) as ex ante monitor. 

 

Data and Variables 

To test the above hypotheses, original data were collected from between 1988 and 2014 

on regulations and GAA adopted on the initiative of five ministries, economy, defence, 

interior, justice and education. These ministries deal with policies that were not 

concerned with the constitutional reform of 2001 (riforma del Titolo V della 

Costituzione), which re-distributed the competence to adopt regulations between central 

government and the regional administrations. Data were collected from 1988 onwards, 

since in that year the law on the organization of the Presidency of the Council of 

Ministers, Law August 23rd, 1988 no. 400 made the ex ante control of the Council of 
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State mandatory on all types of regulations. All types of ministerial and governmental 

decrees were included: ministerial decrees (D.M.), President of the Council of the 

Ministers decrees (D.P.C.M.), President of the Republic decrees (D.P.R.). Data were 

collected from the juridical database Leggi d’Italia. GAAs used as substitutes for 

regulations were identified by referring to the indication ‘non-regulatory decree’ 

(‘decreto non-regolamentare’) mentioned in the primary law. If the law did not specify 

the nature, regulatory or non-regulatory, of the administrative act, indications provided 

by law scholars to classify the acts were followed.14 

The dependent variable, Council of State, was included as a dummy variable equal to 

one when the government (or the ministries) adopted a regulation and to zero when it 

adopted a GAA. In the former case, the decree must be submitted to the Council of 

State for an ex ante control. 

The main independent variables, Government Heterogeneity and Government 

Alternation, were operationalized in two alternative ways. In the first, we took 

advantage of the government party positions in the policy space (Spatial Measures) 

inferred from the expert surveys; in the second we considered only the party 

memberships in the governments (Party Membership measures). 

 

Spatial Measures 

We relied upon parties’ scores inferred from a number of expert surveys conducted by 

Laver and Hunt (1992), Benoit and Laver (2006), Curini and Iacus (2008), Di Virgilio 

et al. (2015). With respect to Government Heterogeneity, we considered two alternative 

measures: 

                                                        
14 A sort of vademecum for identifying GAA used instead of regulations is provided by 

Moscarini (2008). 



 
17 

1) the absolute difference between the scores of the two most extreme government 

parties on the dimension: ‘increase services versus cut taxes’. Such a dimension is the 

most important among those considered in the expert survey during the whole period 

(1988-2014) 

 2) the mean of the absolute differences (Tsebelis and Chang 2004) between the scores 

of the two most extreme government parties on each of the following four policy 

dimensions: ‘increase services versus cut taxes’, ‘pro- versus anti-permissive social 

policies’, ‘pro- versus anti-decentralization of decisions’, ‘the environment over growth 

versus growth over the environment’. Both measure are equal to 0 when the government 

is a ‘technical’ caretaker government (i.e., the Lamberto Dini and Mario Monti 

governments), i.e. when it is entirely composed of non-partisan ministers15. 

Government Alternation was calculated as the distance in the policy space between 

previous and current governments. Also in this case we considered two alternative 

measures, both based on the same expert surveys that we used for the government 

heterogeneity: 

1) we calculated that distance as the absolute difference between the mid range16 of two 

successive governments on the dimension ‘increase services versus cut taxes’ (Left-

Right Alternation).  

2) we considered the mid ranges of two successive governments on all four dimensions 

(‘increase services versus cut taxes’, ‘pro- versus anti-permissive social policies’, ‘pro- 

versus anti-decentralization of decisions’, ‘the environment over growth versus growth 

                                                        
15 Our results hold also when technical caretaker governments are excluded from the 

data set. Empirical analysis is available on request.    
16  Alternatively we consider also as policy positions of the governments the seat-

weighted average of the positions of all government parties (Powell 2000; McDonald et 

al. 2004; Martin and Vanberg 2014). Empirical results are substantively the same and 

available on request.   
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over the environment’), then we calculated the overall multidimensional distance 

between two successive governments by applying the Pythagoras Theorem17 (Tsebelis 

and Chang 2004). 

 

Party Membership Measures 

The non-spatial measure of Government Heterogeneity is the number of government 

parties. In the two caretaker technical governments (the Dini and Monti governments), 

this variable was set equal to 1 as if these governments were formed only by the (not 

already existing) premier’s party18.  

The non-spatial measure of government alternation was calculated as the ratio between 

new government parties, i.e. the government parties that were not members of the 

previous government, and the overall number of government parties. In the case of the 

two caretaker technical governments, this variable was calculated by considering the 

parties that supported the government’s survival during its life. 

 

Bureaucratic capacity 

As said above, if the government’s need to anticipate the Council’s decisions, a ministry 

is supposed to be more prone to avoid the Council’s ex ante control when it has 

recruited individual state councillors (Third hypothesis). Conversely, if the government 

wants to signal its closeness to the Council, a ministry is supposed to be more prone to 

activate the Council as an ex ante monitor when it has recruited individual state 

                                                        
17 The distance between two governments on the four dimensions was calculated as 

A1234 = (A2
1+A2

2+A2
3+A2

4)
1/2, where A1,A2,A3,A4 were the alternations between two 

successive governments on each dimension. 
18  The premiers of both governments founded new parties that participated in the 

following elections. 
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councillors (Fourth hypothesis).  However, the importance of this “investment” depends 

on the overall number of acts that are usually promulgated. Therefore we consider the 

variable Bureaucratic Capacity, that is, the ratio between the total number of councillors 

recruited in a ministerial structure and the number of acts adopted by the same 

ministerial structure.  

 

Control Variables 

Some unobserved factors that affect the decision to activate the Council of State can 

depend on the different ministries where the acts are promoted and on the policy issues 

that they try to address. The acts are grouped into five ministries (economy, defence, 

interior, justice, and education) and into eleven policy areas.19 

We introduced into the analysis two control variables, Modify and Dissimilarity, which 

referred to the relation of the acts with other previous acts and with the governments in 

office when the primary legislation was approved. An existing regulation can be usually 

modified only by the same type of act, that is, by another regulation. In this case the 

dummy variable Modify is equal to one. Many administrative acts derive from laws 

adopted by past governments. The variable Dissimilarity captures the difference 

between the government that approved primary legislation and the government that 

adopted the administrative act. We expected to find that when dissimilarity is high, 

                                                        
19 The policy areas are groupings of the 21 sectors of the Policy agenda project: a) 

Labour and Employment; b) Law, Crime, and Family Issues; c) Defence; d) 

Government Operations; e) Civil Rights, Minority Issues, Civil Liberties and 

Immigration; f) Domestic Macroeconomic Issues, Banking, Finance and Domestic 

Commerce; g) Agriculture, Public Lands, Water Management, and Territorial Issues; h) 

Foreign Trade, International Affairs and Foreign Aid; i) Environment, Energy and 

Transportation; l) Health, Social Welfare, Community Development and Housing 

Issues; m) Education, Cultural Policy Issues, Space, Science, Technology and 

Communication. 
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current government actors have more limited knowledge about the implications of the 

statute’s implementation and they prefer to rely upon the Council of State’s opinion. 

Therefore Dissimilarity was expected to affect positively the adoption of regulations, 

i.e. the activation of the Council of State as advisor. The spatial version of this variable 

was calculated similarly to alternation. But while alternation captures the difference 

between successive governments, the measure of government dissimilarity can concern 

governments very distant in time. The difference between the mid-range position of the 

government that passed the law and the government that adopted the decree was 

considered both in the dimension ‘increase services versus cut taxes’ only and in each 

of the previous four dimensions. Then, in the last case, the square root of the sum of 

each squared difference was calculated, according to Pythagoras’ Theorem. When the 

spatial Dissimilarity increased, the propensity to activate the Council of State was also 

expected to increase. The non-spatial version of the variable Dissimilarity was 

calculated as the ratio between the number of parties that were both in the government 

that adopted the decree and in the government that passed the law, and the number of 

parties that passed the law. It was equal to 1 when the governments that adopted the 

laws and the governments that promulgated the administrative acts were the same 

government or shared the same party composition. The variable was equal to 0 if no 

party of the government that had approved the law was also a member of the 

government that promulgated the administrative act. Therefore “non spatial” 

Dissimilarity, in contrast to spatial Dissimilarity, was expected to affect negatively the 

activation of the Council of State. 

A further control variable, Standing, captured the experience of the relevant ministers. 

Ministers with a longer political experience may need to rely less on the advice of the 
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Council, also because they have a higher standing in the political arena. Standing was 

therefore coded as a dummy variable equal to 0 if the relevant minister had no previous 

government experience and to 1 if the minister had at least one experience in a previous 

government. The variable was expected to have a negative effect on the activation of the 

Council of State.   

 

(Table 2) 

 

The Empirical Analysis 

We ran three logistic regressions with the ‘Policy area’ and Ministries as fixed effects. 

In model 1 we considered the spatial variables that were calculated using parties’ 

positions estimated only on the dimension ‘increase services versus cut taxes’; in model 

2 we considered the multi-dimensional spatial variables, and in model 3 the non-spatial 

variables.  

 

(Table 3) 

 

The first three hypotheses seem to be confirmed. In all models, government 

heterogeneity and government alternation had a significant effect on the decision to 

activate the Council of State in the predicted direction. 

In particular, in the model with non-spatial measures (3), each increase of one party in 

the total number of parties in government increased the probability of submitting a 

regulation to the ex ante control of the Council of State by around 24%. Conversely, 

when the non-spatial measure of Government Alternation passed from 0 to 1, i.e. when 
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the government’s composition passes from no new parties in government to only new 

parties in government, the probability of activating the Council of State decreased by 

55%. 

Likewise, in model 1, a one unit increase in the spatial variable capturing Government 

Heterogeneity increased the probability of a Council of State’s ex ante control by 7%.  

In the regression model 2, where spatial measures were calculated using parties’ 

positions on all dimensions, every unit increase in Government Heterogeneity enhanced 

the probability of activating a Council of State’s ex ante control by 10%. Instead, for 

each unit increase of alternation, the probability of a Council of State’s ex ante control 

decreased by approximately 13% in Model 1 and by approximately 7% in Model 2. As 

predicted by the third hypothesis, in all models the strengthening of legal expertise by 

the recruitment of state councillors greatly decreased the likelihood of submission of 

secondary legislation to the Council of State. This result disconfirms the fourth 

hypothesis, which predicted that the recruitment of state councillors, signalling 

government closeness to the Council, would have produced an increase in the 

probability of activating the Council of State’s ex ante control.  

Also the control variables affected the dependent variable in the expected direction. In 

all three models the acts that amended already existing regulations (variable Modify) 

were very likely in their turn to be regulations, and so too were the acts adopted by 

governments ideologically different from the governments during which the original 

primary legislation was approved (variable Dissimilarity). Finally, the political 

experience of the ministers (Standing) matters. A minister who had already had 

government experience recorded on average a 34% less propensity to implement a 

primary legislation by regulations instead of GAA.    
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Conclusions in comparative perspective 

In the study of multiparty governments close attention has been paid to the problems 

that the divergent preferences of coalition partners create in the law-making process, 

and to the institutional and political solutions to these problems. However, substantive 

aspects of policy-making are often specified only through acts of secondary or 

subordinate legislation (Rose-Ackerman, Lindseth and Emerson 2017). They are less 

visible than the laws, but they can nevertheless be controversial. By giving large 

margins of manoeuvre to single ministers, these acts can generate problems of coalition 

governance, especially when they are approved with little or no inter-ministerial 

cooperation. We suggest that also in the production of this secondary legislation, as well 

as in the legislative process in the strict sense, some control mechanisms are at work 

and reduce the risks of discretionary decision-making power of the individual ministers. 

In particular, when the courts are government legal advisors, like the administrative 

courts of some countries, they may be part of these mechanisms.  

In the case of Italy, the empirical evidence supports the hypothesis that the ex ante 

control of the Council of State on regulations is triggered more frequently by specific 

political conditions, i.e. high government heterogeneity and low government alternation, 

which make the possible ministerial drift more costly for the government coalition 

members. The results hold also on controlling by other factors that can affect the 

propensity to submit administrative acts to the ex ante control of the Council of State, 

including legal expertise in the ministries and the government experience of the relevant 

ministers. The prevalence for a quite long time of these political conditions may 

contribute to explaining the prominence acquired by the Italian Council of State in the 

implementation of laws.  
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The involvement in executive politics of the administrative judiciary is not the same 

across Europe. In some countries, to varying extents, governments can or are compelled 

to ask the administrative courts to issue opinions on the drafts of their most important 

acts of secondary legislation. This is the case not only of countries like France (Mény 

1994), Belgium (Van Damme 2001), the Netherlands (de Wet 2008), Greece, which 

have Councils of State as supreme administrative courts, but also of Finland and 

Sweden (Sarvilinna 2007), which have separate systems of administrative courts whose 

judges can be consulted as legal advisors on request of the government. By contrast, in 

other countries like Germany, Austria and Portugal, administrative courts or other 

courts do not review government acts ex ante. The same applies in countries like the 

UK, Spain, Ireland and Denmark, where there are no administrative courts.  

Future in-depth research could try to assess if these cross-national differences can be 

traced back, ceteris paribus, to different levels of government heterogeneity and/or  

alternation  as the study of the Italian case seems to suggest.   
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Tables  

Table 1. Timing for the adoption of regulations and GAA by policy sector. Median 

value of the number of days that separate the date of the law and the date of the 

administrative decree. 

 

Regulations GAA 

Regulations + 

GAA, per policy 

sector 

Average number 

of councillors 

recruited to the 

government top 

management, per 

policy sector 

Policy 

sectors 

Number 

of Days 

(N) 

Number 

of Days 

(N) 

Total Number of 

Acts (N) 

 

Economy 678 430 262 109 539 3.70 

Education 664 159 176 37 196 1.70 

Defence 979,5 92 830 5 97 0.47 

Interior 845 176 305 18 194 0.35 

Justice 728 101 503 13 114 0.17 

Total number 

of acts (N) 

/ 958 / 182 1140 / 

Data: personal computations on information available on Leggi d’Italia database (1988–2014). 

Types of act: D.M., D.P.R., D.P.C.M., acts deriving from laws prior to 1988 excluded. Total 

observations: 1.142. Personal computations from: ‘Consiglio di Stato: rassegna di 

giurisprudenza e dottrina,’, Righettini (1998), the Italian Administrative Justice website 

(www.giustizia-amministrativa.it). 

 

http://www.giustiziaamministrativa.it/
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Table 2. Summary of the variables. 

Variables N Mean St.Dev. Min Max 

 

Dependent variable      

Council of State 1140 0.84 0.366 0 1 

 

Independent variables  

     

Government 

heterogeneity 

Left-Right 1140 5.211 2.738 0 9.37 

Multidim. 1140 5.901 2.634 0 9.41 

Non Spatial 1140 4.892 2.162 1 8 

Government 

alternation 

Left-Right 1140 3.711 3.027 0 8.13 

Multidim. 1140 6.875 5.501 0 14.66 

Non Spatial 1140 0.5 0.396 0 1 

Bureaucratic capacity 1140 0.083 0.105 0 1.33 

 

Control variables       

Modify 1140 0.128 0.335 0 1 

Dissimilarity 

Left-Right 1140 2.373 2.879 0 9.12 

Multidim. 1140 4.808 5.382 0 17.619 

Non spatial 1140 0.691 0.431 0 1 

Standing 1140 0.551 0.497 0 1 
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Table 3. Predictors of Regulations 

 Model (1) 

Left-right 

Model (2) 

Multidimensional 

Model (3) 

Non-spatial 

Government Heterogeneity 0.065** 0.092*** 0.215*** 

 (0.032) (0.033) (0.045) 

Government Alternation -0.135*** -0.076*** -0.799*** 

 (0.037) (0.020) (0.261) 

Bureaucratic Capacity -2.345*** -2.128** -2.025*** 

 (0.840) (0.828) (0.755) 

Dissimilarity 0.186*** 0.106*** -0.640*** 

 (0.041) (0.021) (0.219) 

Modify 1.267*** 1.231*** 1.379*** 

 (0.408) (0.410) (0.413) 

Standing -0.409** -0.413** -0.422** 

 (0.187) (0.190) (0.191) 

Ministry (ref. Economy)    

Justice 0.338 0.368 0.416 

 (0.361) (0.364) (0.361) 

Defence 1.342** 1.348** 1.411** 

 (0.598) (0.592) (0.570) 

Internal Affairs 0.594* 0.638** 0.704** 

 (0.312) (0.314) (0.308) 

Education 0.359 0.338 0.273 

 (0.284) (0.285) (0.299) 

Policy areas (ref. Labour and Employment)     

Law, Crime, and Family Issues 0.511 0.512 0.626 
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 (0.570) (0.566) (0.573) 

Defence 0.765 0.744 0.753 

 -1.008 (0.991) (0.964) 

Government Operations 0.466 0.463 0.470 

 (0.524) (0.519) (0.530) 

Civil Rights, Minority Issues, Civil Liberties 

and Immigration. 

-0.550 -0.613 -0.528 

 (0.778) (0.792) (0.805) 

Domestic Macroeconomic Issues, Banking, 

Finance, and Domestic Commerce 

0.273 0.275 0.297 

 (0.502) (0.497) (0.503) 

Agriculture, Public Lands, Water 

Management, and Territorial Issues 

-0.424 -0.451 -0.433 

 (0.892) (0.882) (0.905) 

Foreign Trade, International Affairs and 

Foreign Aid 

0.204 0.145 0.031 

 (0.972) (0.964) (0.916) 

Environment, Energy and Transportation 1.038 1.108 1.025 

 -1.145 -1.140 -1.147 

Health, Social Welfare, Community 

Development and Housing Issues 

-0.177 -0.143 -0.068 

 (0.620) (0.621) (0.627) 

Education, Cultural Policy Issues, Space, 

Science, Technology, and communication. 

0.114 0.135 0.126 

 (0.590) (0.586) (0.603) 
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Constant 1.296** 1.046* 1.281** 

 (0.568) (0.575) (0.598) 

N 1106 1106 1106 

r2_a    

Log-likelihood -436 -431 -433 

aic 914 904 907 

bic 1019 1009 1012 

* p<0.1, ** p<0.05, *** p<0.01 (standard errors in brackets) 

 

 


