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I. INTRODUCTION

Frank I. Michelman raises four questions concerrilrey opportunity to include socio-
economic rights in a country’s constitutional 1aWhe first is a question of ideal political
morality and an aspiration of justice in modernralist conditions. The second explores
whether a commitment to socio-economic rights imstieutional law is a condition of
minimum moral legitimacy that otherwise allows atstregime to require compliance by
citizens with its statutory laws and policies. Ttiérd question concerns the need for a
constitutional basis for socio-economic rights egilimation-by-constitution. Finally, the
fourth is a question of “judicialization”, involvinthe competence of the country’s courts of
law to scrutinize “the adequacy of the state’s genfance in the field of social provisioning”
and, in a broader sense, the legitimacy and adgmqfaihe state’s economic policy, which
scrutiny is usually deemed impossible in the UnBeakes.

In Continental Europe, the Weimar Constitution &1 represents the first socio-
economic rights commitment in constitutional law. reflects an attempt to reach a
compromise between the individual liberalism of th@" century and the 2D century
aspiration of social justice and social solidaribyat followed the rise of capitalism and
collective movements and the shift away from a hgeme@ous (bourgeois) social structure
toward a pluralist social structute.

The idea of a “social-democratic constitution” eefis an abandonment of the laissez-
faire approach for a new and different understapdihthe relationship between state and
economics, law, and politics. The state’s interi@mnsm in the socio-economic sphere, on
the one hand, and the recognition of the normgimeer of collective autonomies (such as
trade unions), on the other, are regarded as ‘istmaohniques” used to level socio-economic
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inequalities, to achiev8ozialisierung Within this framework, the constitutional catalegu
of fundamental rights is enlarged to encompassabkgmsitive rights that, unlike liberal
negative rights, create positive obligations fateiaction in the socio-economic sphere.

Nevertheless, one of its main critiques concernbd éxcessive vagueness and
uncertainty underpinning (a) the relationship betmvéhe state and its contractual partners —
which permitted a degeneration into Nazism — andHe catalogue of fundamental righits.
Notably, fundamental social rights were understaumie as “programmatic” principles or
guidelines rather than directly-enforceable righftey enabled courts of law to undertake
constitutional interpretation and “social scrutingf economic policies and liberal rights;
however, they were deprived of real effectivenass jasticiability, being rather dependent
on legislative implementation.

The Weimar experience influenced all continentatogean constitutions that contain
distinctions between liberal negative rights andiaopositive rights and between self-
executing rights and rights whose enforceabilitpetels on legislative implementation and

state intervention.However, it is possible to find “bidirectional Hg™°

— that is to say,

rights which combine negative and positive aspedty creating both negative and positive
obligations for the State. The most relevant idyjtdor example, are the freedom of
organization (Article 39.1 of the Italian Constitut) and the right to strike (Article 40 of the

Italian Constitution). The State obligation is,sfiran obligation of non-interference with
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these fundamental freedoms that are inherent ih bwe individual and the intermediate
groups constituting a pluralist society. At the satime, the weight placed on the need to
level socio-economic inequalities so as to achigveal justice, substantive equality, and
“equal freedom” requires defined positive obligatiofor the statd’(as well as for the
employer) and the introduction of rules intendegratect and promote effectiveness of these
rights at both the national and workplace levéls.

The substantive indecisiveness and the compronmderlying the Weimar Constitution
also characterizes the Charter of Fundamental Righthe European Union (hereinafter, the
“CFR” or “Charter”). The Charter contains a longatague of fundamental socio-economic
rights listed in Chapter 4, significantly named [iSarity”. They include, for example:
Worker’s right to information and consultation witlthe undertaking (Article 27); Right of
collective bargaining and action (Article 28); Rigif access to placement services (Article
29); Protection in the event of unjustified disnaisgArticle 30); Fair and just working
conditions, without an express right to an equéatshge (Article 31); and Social security and
social assistance (Article 34). Under Chapter 3nedh “Equality”, we find the right to non-
discrimination (Article 21), Equality between mendawomen (Article 23), and Integration
of persons with disabilities (Article 26). In thén&ter's Chapter 2, named “Freedoms”, we
find the Freedom to choose an occupation and gfint 1@ engage in work (Article 15).

For several scholars, the Charter’s inclusion efaforementioned socio-economic rights
represents a ‘constitutionalization of employmeghts’ at the EU level® But, what is here
the meaning and the aim of the constitutionalizétio

Following Michelman’s lead, we might argue that (learter’s constitutional catalogue
of fundamental socio-economic rights reflects theiod’'s aspiration of achieving social
justice and harmonization between the economic ted social dimension. The socio-
economic rights commitment provides the Union vatiminimum moral legitimation. In a
communication on the CFR, the Commission underlthaes the CFR is an “indispensable
instrument of political and moral legitimac}*.

Notably, legitimation-by-constitution of socio-eamic rights counterbalances the

inclusion of fundamental economic freedoms in thealies, providing the Court of Justice
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with the “constitutional legitimation” of its “soal scrutiny” of institutional action and its
judicial balancing of socio-economic rights and damental economic freedortis.The
Court held, for instance, that the former are dtilegte limit on the lattéf or otherwise fell
outside of the field of application of the appli@freaty provisiort! More recently, the
Court of Justice continued along the same patlardigg fundamental social rights that have
a constitutional basis as a legitimate limitatioh ezonomic freedom¥ However, as
mentioned later, such limitations must be undestatthin the confines of the applicable
Treaty provisions; they are, therefore, subjednhtensive judicial scrutiny, in particular, the
Court’s “legitimate aim” and “proportionality tests

The constitutional character of social rights shoaillow the Court to affirm the “direct
primacy and effectiveness and binding fof€eis well as “the higher or supralegal ranking in
the regulatory hierarchy of the Community legalestd* Mark Bell links the meaning of
“constitutionalization” to “processes that seeletdrench certain legal norms and to attribute
them with a higher statu$®.This conclusion can be invoked with regard to Tremovisions
with a “constitutional character”, meaning primaoyd direct effect

Yet, the legal status of socio-economic rightsetistn the CFR is far different. In the
Communication of the Commission on the CFR, it waede abundantly clear that “the
Charter will not be a vehicle to extend or redube powers of the Union and the

Community, as established by the Union Treaty a@dTEeaty. The Charter is neutral with
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regard to the division of powers. Changes in anywgre would be a matter for the
Intergovernmental Conference, not for the Convenitfd One goal of the Charter is to
control and limit action by the EU Institutions Whineither setting forth policy objectives
nor committing those same institutions to take pasticular social action. In this respect,
when explaining why the right to work and the rigbtan equitable wage have not been
included, the Commission said that “they were sasrsimply setting policy objectives,
which the Cologne conclusiofigrevent from being included in the Chart&t”.
Thus, the constitutional character of the sociorecaic rights set out in the Charter
must be tempered by the fact that the Charterusraleand neither affects the competences or
powers of the Union and the Member States and thepective institutions nor establishes
social policy objectives for them. The listed see@mnomic rights do not, therefore, limit the
sphere of the Single Mark&t.This is, of course, a completely different approfilom the
one used in the Weimar Constitution, which intemaity set out to define a new relationship
between the State and economy, its law and pdiag to the lack of clarity with respect to
the EU’'s commitment to socio-economic rights andhker, its lack of competence with
respect thereto, their so-called constitutionalratat the EU level seems far to be
completed.
The meaning of constitutional character is even emproblematic in front of the
ambiguous distinction between rights and princiijlesd then goes on to explicitly provide
that principles (but not rights)
may be implemented by legislative and executives aetken by [EU
institutions and Member States implementing EU lakjch acts] shall be
judicially cognisable only in the interpretationsafch acts and in the ruling on
their legality®

Principles, unlike rights, only have only “normaijusticiability” (usticiabilité normativ>°

which conclusion raises several doubts about thstieg relationship between principles
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included in the CFR and rights included in the Ppaan Convention on Human Rights
(ECHR), which are, on the contrary, accorded dinecizontal effect.

Leaving aside such ambiguities and uncertaintiles, donstitutionalization of socio-
economic rights (and principles) opens up the pdggi of investigating the role that the
solidarity principle and socio-economic rights galay in the interpretation of the acts of
Members States and EU institutions. In the nextiaes, | will first distinguish between
“‘individual” employment rights (such as the rigbtrion-discrimination and the right to paid
annual leave) and “collective” employment rightsiofs as the right to information and

consultation and the right to collective bargainamgl action).

[I. CONSTITUTIONALIZATION OF INDIVIDUAL EMPLOYMENT RIGHTS: THE
RIGHT TO NON-DISCRIMINATION AND THE RIGHT TO PAID AINUAL LEAVE

ECJ judgments concerning the right to non-discration and the right to paid annual
leave are an excellent place to begin the analssisjng from its first judgment iBECTU>!
In giving his opinion to the Court, AG Tizzano obssd that the right to paid annual leaves is
a fundamental, automatic, and unconditional rigienged to every worker to whom the
Charter assures full and effective implementaffolm Pfeiffer, the ECJ held that the need to
effectively protect the health and safety of woskemplied that any derogation from
minimum requirements or maximum limits — such las 48 hour limit on the number of
hours that can be worked in any 7-day petiod requires the express and free consent of the
individual worker.3'Consent given by that worker's trade union repregames was not

considered an equivalent. More precisely, it isassary to ensure that

if the worker concerned is encouraged to reling@stocial right which has
been directly conferred on him by the directive ningst do so freely and with
full knowledge of all the fact¥

In KHS%® the Grand Chamber of the CJEU confirmed that

the right to paid annual leave is, as a princigl&aropean Union social law,
not only particularly important ... but is also exgsby laid down in Article

constitutionnel, droit international et droit eurépn des droit de I'homme : concurrance, confusion,
complémentarité ,”"DROIT SOCIAL, Apr. 14 2014, at 301.
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31(2) of the Charter of Fundamental Rights of theoean Union, which
Article 6(1) TEU recognizes as having the samellegle as the Treati€s.

In DomingueZ? the Court underscored that the right to paid ahreave is a
fundamental right provided with direct effect, givehat the wording of Article 7(1) of the
Directive 2003/88/EC is unconditional and suffidlgrprecise, depending, however, on the
public or private nature of the body or organizatagainst which the individual is making
his or her claim.

Examples of constitutionalization of individual eloyment rights are particularly
prevalent in CJEU judgments addressing equality. lmthe famousViangold case®® the
Court drew a distinction between the effects ofimady EU law and the effects of EU law
that expresses fundamental rights. Generally, tirciple of age equality in employment
obligates national courts, who are called uponuargntee the principle’s full effectiveness,

to set

aside any provision of national law which may cmtflvith Community law,

even where the period prescribed for transposdafahat directive has not yet

expired®®

In another leading casKjiciikdevect' the Court of Justice went even further, holding

that the need to ensure full effectiveness of tiecyple of non-discrimination on the ground
of age (as expressed in Dir. 2000/78) requiresonalicourts to decline to apply national
provisions considered to be incompatible with ghnciple, thereby overcoming the limits
of the vertical effect of Directives provided witlirect horizontal effect.

As has been observed, in terms of legal effectkitietikdevecapproach:

seems to epitomise the idea of constitutionalirataertain legal instruments
would be granted an elevated legal status basethen connection to the
protection of fundamental rights.

The special combination of the Directive (Dir. 2008/EC) and the fundamental right to non-
discrimination on the ground of age (Article 21 QFRowed the Court to give the Directive

direct horizontal effect.
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What is missing in botMangoldandKicukdevecis the underlying legal reasoning that
justifies giving direct horizontal effect to theipeiple of non-discrimination on the ground of
age®® By retracing the judgments, however, a possibésor seems to lie in the Court's
finding that such principle is a “general principieCommunity Law”* which should permit
its recognition as a subjective right afforded direnforceability by Article 52.4 of the
Charter. That provision specifically recognizesritlamental rights as they result from the
constitutional traditions common to the Member &&tA second argument can be found in
the Court’s finding that Directive 2000/78/EC givegecific content and expression to the
principle®® Yet another explanation relies on Article 6 of ttisbon Treaty, which equates
fundamental rights to Treaty provisions, giving lbgirimacy and direct effect. Finally,
another reason lies in an innovative, broad intgtion of the duty of fair cooperation of
national courts, bound by the principleeffet utile

Neither Mangold nor Kiicikdevecprovide a clear answer to the following questibm:
light of the Charter’s distinction between rightedgorinciples in its Article 51 is the right to
non-discrimination, set forth in its Article 21 gt or a principle? If Article 52.4 seems to
indicate the possibility of aligning rights thasudt from the constitutional tradition common
to Member States with subjective fundamental rightKucikdevegithe Court seems to
equate the right to non-discrimination on the gubwf age with a principle to which
Directive 2000/78/EC has given substantive contemd expression. The principle, as
implemented by the Directive, can be invoked byaie citizens, obligating national courts
to assess the compatibility of national law with B\ and to set aside national legislation if
it is found to undermine the effectiveness of thamnciple. A national judge must not only
interpret national legislation so as to comply wib) law, but must also decline to apply
such national legislation when it does not complthva Directive that gives substantive
content and expression to the fundamental prin@plen-discrimination.

Within this framework, the principle of non-disciimation is provided with both direct
and indirect horizontal effect, regardless the fuldr private nature of the body or
organization against which the individual is makihg claim. “To some extent, this

43 See, critically, Mirjam de MoKicukdeveci: Mangold Revisited — Horizontal DirEtfect of a General
Principle of EU Law: Court of Justice of the Eur@peUnion (Grand Chamber) Judgment of 19 January0201
Case C-555/07, Seda Kiiciikdeveci v. Swedex GmbH EG®93 EUR. CONST. L. Rev. (2010).
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5 K iicukdevegiC-555/07, EU:C:2010:21, para. 21.
“®|n this respect, Kiicikdeveci goes beyond Dominguneralso, as we shall see in section 3, Assounialio

Médiation Sociale. In Domiguez the Court affirmattthe special combination between the fundameigtat
to annual paid leave and the wording of Article)#{fithe Working Time Directive, that are unconaiital and
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approach recalls the French and Italian idemdisponibilité de la qualificatior- that is, the
idea that certain employment protections are givemstitutional” legal status and primacy
over legislation, based on their connection to tur®nal right$’ —or, with appropriate
distinctions, the Germa8chutzpflich{(i.e., duty to protect) jurisprudence that is stimes
linked to the horizontaMittelbare Drittwirkungtheory?® national judges are bound to give
full effect in private relations to fundamentalmuiples governing the EU legal order.

Finally, it is worth noting that the principle ofon-discrimination is understood as a
socio-economic principle, combining both social @ednomic objective$’The principle of
non-discrimination serves both market integratinantdiscrimination has always been the
principal tool for achieving the Single Market) asdcial justice (e.g., the rationale behind
the introduction of affirmative actions, the weigiiced on the protection of human dignity,
the codification of the duty of reasonable accomatioth in case of disability, and
mainstreaming policiesy.

Yet, in the aforementioned judgments, the princgdl@on-discrimination is understood
only in its individual dimension. The collectiventension of the principle (which certainly
exists when one considers mainstreaming polidesrdle played by social dialogue, and the

sufficiently precise, allow to provide the prin@plith direct horizontal effect, but only if the dyoor
organization the individual is acting against hamiblic nature.

*" For the academic debate, see Antoine Jeamnh&axknir sauvegardé de la qualification de contdat
travail: A propos de I'arrét LabbanéRroIT SoCIAL, Mar. 1 2001, at 229; Massimo D’Antqriamiti
costituzionali alla disponibilita del tipo contratale nel diritto del lavorpARGOMENTI DI DIRITTO DEL LAVORG,
1995, at 63. For French judgments, see Cour datassoc., Dec. 9 1970, Bull. Civ V, No. 703 (FMore
recently, see Cour de cassation soc., Dec. 19, @00ét Labbane), (2001) Droit Social, 237; Couradessation
soc., June 15, 2005, Juris Classeur, No. 03-44-G86¢ de cassation soc., Dec. 10, 2008, Juris €lashlo.
07-43.117; For Italian case law, see Corte Cosdr,. 219, 1993, No. 121, (1993) Foro ltaliano, |, 24Gorte
Cost., Mar. 31, 1994, No. 115, (1994) Foro italiah@656; Cass., Mar. 15, 2003, No. 3831.

48 See, recently,GHAN VAN DER WALT, THE HORIZONTAL EFFECTREVOLUTION AND THE QUESTION OF
SOVEREIGNTY 201 (2014).

“9 Deutsche TelekonC-50/96, EU:C:2000:72, para. 57.

50 See, among others, Marzia Barbéfguaglianza e differenza nella nuova stagione détal
antidiscriminatorio comunitarip25 QORN. DIR. LAV. REL. IND. 399 (2003). A clear example of this “double
aim” is in the recent case Feryn, C-54/07, EU:C&B897 concerning the assessment of the directly
discriminatory nature of an employer’s public staémts not to recruit any employees of a certainietbr
racial origin. Here a direct discrimination is deshto exist despite the fact that it appearecetadry difficult
to identify individual victims, as persons from th@med ethnic or racial origins, apparently largiscouraged
by the statement, did not even apply for a positiith that employer. By drawing back the threshafd
protection against racial discrimination to therp@n which there is not yet a victim, the ECJ plaeveight on
the well-functioning of labour market and on effeehess of freedom to access to the market. Acaegriti
some scholar, this confirms the shift of the footighe employment protection from the employmemitcact
to the integration in the labour market (Marzia Bag, Trasformazioni della figura del datore di lavoro e
flessibilizzazione delle regole del diritim LA FIGURA DEL DATORE DI LAVORQ. ARTICOLAZIONI E
TRASFORMAZIONI. ATTI DEL CONVEGNO NAZIONALEA.1.D.L.A.S.S 46 (Giuffré 2010).



creation of equality bodidy is completely ignored. Maybe, as we shall see,assentially

individual character of the principle and the fumasntal role it plays in the functioning of
the Single Market and in market integration canl@rpthe extensive protection the Court of
Justice confers on it. Symmetrically, that also laxys the narrow protection the Court
confers on other social fundamental principles,hsas the right to information and

consultation and the right to collective bargainamgl collective action.
[1l. CONSTITUTIONALIZATION OF COLLECTIVE EMPLOYMENT RIGH'S
A. The Right to Information and Consultation

In Association de médiation socia(ereinafterAMS),>? the Court of Justice did not
follow the approach it had taken Mangold and Kiclikdevegi rather, it denied direct
horizontal effect to the information and consutiatirights set forth in Article 27 of the
Charter, the content of which had been given sjpeeifpression by a Directivé.

As noted above, iMangoldand, more particularly, iKtictikdevegithe Court held that a
directive that transposed or was connected to daionental individual right (in those cases,
the right to non-discrimination on the ground okpgould be used in private employment
relationships and disputes. Thus, a national coould set aside national legislation if it
found such legislation incompatible with EU law. AMS the question was whether the
Mangold/Kicukdevedioldings could also be invoked in connectionhvitie transposition
of Charter Article 27 by Article 1, Directive 20A2Z/EC which provides the principle with
“substantive and direct expressiofi”.

The Court’s short answer was that Article 27 ordyies a principle, (not a right) that
does not have direct horizontal effect. It was,réf@e, impossible to give Directive
2002/14/EC direct horizontal effect, as it was ottyinected to a principle that had no such
direct horizontal effect® On the contrary, the Court had previously held tha principle of
non-discrimination on grounds of age was “suffitien itself to confer on individuals an
individual right which they may invoke as such”.

The Court’s underlying reasoning for the distinotionade between these two

fundamental principles is not very convincing. Aslicated above, thiklcikdeveciCourt

st Equality bodies are independent organizationstisgithe victims of discrimination.
>2 Association de médiation Sociale-176/12, EU:C:2014:2.

33 Art. 1 of Directive 2002/14/EC of the EuropeanlRanent and of the Council of 11 March 2002 Estiitig
a General Framework for Informing and Consultingpoyiees in the European Community, 2002 OJ (L80),

*4 See AG Cruz Villalén Opiniomssociation de médiation socialg-176/12, EU:C:2013:491, para. 65-66.
5 Association de médiation Sociagfgara. 45 ff.
°6 Association de médiation Sociale-176/12, EU:C:2014:2, para 46-49.

10



seemed to think that non-discrimination on the grbof age was not a self-executing right,
but was, rather, a principle given substantive eontand expression by Directive
2000/78/EC, which, in turn, gave both the Courtla$tice and national courts the ability to
scrutinize national legislation for consistencylwEU law. It is difficult to consider the
principle of non-discrimination, found in Articlel2l in Chapter 3 “Equality” of the Charter,
a self-executing right. On the contrary, insofaiitas based on the values of human dignity
and substantial equality that right appears to be a social positive rigefining the specific
commitment of the States and institutions to fightl remove all the obstacles that impede
achievement of “full equality in practicé®. In this respect, non-discrimination is a
“bidirectional right” (like the bidirectional fre@in to organize and right to strike), which
combines both a negative freedom from State anttuhenal action and social positive
duties on the State and institutions.

Through itsAMSjudgment, the Court introduced a highly-disputahiinction between
fundamental rights and principles, affecting thie ach can play in interpreting the acts of
EU Institutions®; the limited, vertical effect of directives canlprbe overcome if the
directive is connected to a fundamental right ttssif has horizontal direct effect. However,
the Court’s reasoning presupposes, on the one hancear distinction between such
fundamental rights and principles. The distinctiomot at all clear in the Charter, insofar as
it is based either on (a) the idea that rightsramegnized in the ECHR or in the common
constitutional traditions of the Member States(pptes, however, are not) or (b) on the
continental European distinction made between felhforceable rights and guiding or
“programmatic” principle$? On the other hand, the Court’s reasoning inebjtiads to a
devaluation — or a judicial “redraftinf’— of Charter Article 52.5. Principles do not agpe
to have no legal effects, but, rather, they candszl by courts as a means of interpretation or

“as a standard to review the legality of other atthe EU or of Member State®®.

o7 See, among others, Erica Howartise European Year of Equal Opportunities of All-20&8 the EU Moving
Away from a Formal Idea of EqualityZLJ 2008, vol. 14, p. 168-185; Marzia Barbétguaglianza e
differenzasupranote 50.

%8 See Article 7, Dir. 2000/78/EC.

9 See critically Silvana SciarrAssociation de médiation sociale. The disputed 06U fundamental
principles and the point of view of labour laiw SCRITTI IN ONORE DIGIUSEPPETESAUROIII, 2431 (Editoriale
Scientifica 2014)

60 Seesupra§ 1. See also Sacha Prechal & Steve PE€arsiment on Article 52n THE EU CHARTER OF
FUNDAMENTAL RIGHTS 1455 (Steve Peers et al eds., 2014).

®1 See Pierre Rodierg;information et la consultation des travailleurams la Charte des droits fondamentaux
. un droit, un principe, finalement rien 8EMAINE SOCIALE LAMY, Feb. 2, 2014.

®2 prechal & Peersupranote 60, at 1506.
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The minimal reasoning given by the Court shouldlisénguished from that of AG Cruz
Villalén, which was much more elabordfe. First, AG Cruz Villalén acknowledged that
information and consultation rights were, in faogrely “principles” within the meaning of
Article 52 of the Charte¥ Relying on the continental European tradition, foether
recognized that the distinction was rooted in ggal tradition of several Member States that
regard social rights as programmatic principlegudelines addressed to public institutions
for their effective implementation and “invokabjfif®. Social rights, though they work as
guidelines for interpretation, are not self-exengtirather, they are but positive rights, which
are clearly addressed only to governmé&hiss we will see, this reasoning cannot be invoked
for all social rights protected by the Charterd@iV-Solidarity-. For instance, according to
several scholars, Article 28 (Right to collectivardmining and action) defines a fully
justiciable rightt’

AG Cruz Villalbn went on to investigate the meaniofy Article 52.5; he made a

distinction between the “implementing acts of thimgiples™®

that give specific expression
to a particular principle (focusing, in particulan directives), on one hand and the potential
to invoke such principles or the justiciability sfich principles in private disputes, on the
other. With regard to the former, AG Cruz Villalddentified such implementing acts as
“provisions which can be said to give specific $ahsve and direct expression to the content
of the ‘principle”®® In the AG’s opinion, Article 3(1) Dir. 2002/14/E€ a good example of
just such an implementing act: it gives specifibstantive and direct expression to the
principle of workers’ information and consultation.

That distinction led AG Cruz Villalon to investigathe latter, that is, the justiciability or
invokability of such principles in private disputeShe core of his reasoning was that

legislative acts — whether they be regulationsimctives — that do not simply implement

®3 AG Cruz Villalén Opinion Association de médiation sociafe-176/12, EU:C:2013:491. For a deep
commentary of the opinion see See Sciauparanote 59; Bruno Caruso & Veronica Pappercorsi
“accidentati” della Carta dei diritti fondamentaliel'UE... eppur la talpa scava&ivISTA GIURIDICA DEL
LAVORO, Jan. 15, 2014, at 185; Rodiésaepranote 61.

%4 AG Cruz Villalén Opinion Association de médiation sociafe-176/12, EU:C:2013:49.

%5 AG Cruz Villalén OpinionAssociation de médiation socialg-176/12, EU:C:2013:49, para. 66.

% The AG also specifies that “That idea also reflahe concern within the Convention entrusted witfting
the Charter and within the Convention on the Futdrféurope. Several Member States feared that the
recognition of particular economic and social rigivould result in the judicialisation of public my,
particularly in areas of significant budgetary imjaace. In fact, what would ultimately be calledirgiples’
were described in the initial drafts as ‘sociahpiples™ (para. 49).

67 See, among others, S. Prechal & Pemrpranote 60, at 1508.
®8AG Cruz Villalén Opinion, Association de médiation socialg-176/12, EU:C:2013:491, para. 62 ff.
%9 AG Cruz Villalén Opinion, Association de médiation sociale-176/12, EU:C:2013:491, para. 63.
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principles, but “give substantive and direct expi@s to the content of principle$’become
incorporated in the substance of the principle. sThhey, themselves become criteria for
assessing the validity and legalityather acts adopted by EU institutions or Member States
implementing such principles pursuant to Article.32f the Charter. By referring to
Mangold andKiicukdeveGiAG Cruz Villalon highlighted that a principle ddube used in
private disputes, as the main tool of interpretatd acts of institutions and Member States,
once it had been given substantive content andeegjn in a directive or in another
legislative act® Otherwise, simply by choosing to implement a pple via a directive,
which has no direct horizontal effect, “the legigte would be able to deprive individuals, in
disputesinter privatos of the judicial review of validity which the Char (Article 52.5)
guarantees thenf?

AG Cruz Villalén tried to take advantage of the oppnity to lay down a general legal
theory explaining the innovative role the CFR (artgcular, Title IV-Solidarity) could play in
the interpretation and review of the legislativasaof the EU Institutions and Member
States’® His reasoning would appear to be fundamentaldeoto avoid the risk of depriving
Charter Article 52.5 of any legal effect and, fethwould appear consistent with the
programmatic guidelines set forthiMangoldandKucikdeveci.

However, by distinguishing “implementing acts oé tprinciples” that give substantive
content and expression to the principle and becancerporated therein from other
legislative implementing acts that can be reviewaad interpreted in light of such content
and expression pursuant to Article 52.5 of the @h4r, AG Cruz Villalén seems to have
become trapped in a vicious ciréfe. Distinguishing between “acts giving specific
substantive and direct expression to the contera grinciple’ and other acts, whether
legislative acts or their individual implementingtst’® appears to be a very difficult task.
Nevertheless, AG Cruz Villalon’s reasoning is oéa value insofar as it tried to explain
how fundamental socio-economic principles can bextme legal standard of review for the
legality of implementing acts of the institutionsdaMember States, as authorized by Charter
Article 52.5. Unfortunately, AG Cruz Villalon’s iatpretative effort was undervalued and

70,

Ibid.
" AG Cruz Villalén OpinionAssociation de médiation socialg-176/12, EU:C:2013:491, para. 80.
72

Id. at 74.

3 Bruno Caruso & Veronica Papapercorsi “accidentati” della Carta dei diritti fadamentali dell’'UE...
eppur la talpa scav@RIVISTA GIURIDICA DEL LAVORO, Jan. 15, 2014, at 185.

"* AG Cruz Villalén Opinion Association de médiation sociafe-176/12, EU:C:2013:491, para. 63-64.
& Rodiere supranote 61.
"8 AG Cruz Villalén Opinion Association de médiation sociafe-176/12, EU:C:2013:491, para. 64.
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completely rejected by the Court of Justice, whiesulted in depriving Charter Article 52.5

of any legal effect.
B. Right of Collective Bargaining and Action

The caution of the Court towards collective rigisas made clear in connection with
another fundamental right: the right of collectibargaining and action, as set for the in
Charter Article 28. As noted above, unlike inforrmatand consultation rights, this right
might be described as bidirectional, in the seihse it creates both negative and positive
obligations for the Member Staté.

The right to take collective action, including thght to strike, is defined by the Court of
Justice as a “fundamental right which forms angrdé part of the general principles of
Community law the observance of which the Courtuess’’® Thus, the right should be
considered directly enforceable and justiciableoatiog to Charter Article 52.4.If the right
of collective bargaining and action were not regdrds a right, it would be deprived of any
effect in the EU legal context due to the limitedmpetence of EU institutions in this
particular field pursuant to Articles 153(f) and4{()(b) and (5) TFEUJ°

Nonetheless, in spite of the institutions’ limitedmpetence, the Court of Justice has
frequently inferred from Article 6 TEU, which egeatprovisions of the Charter to other
Treaty provisions, a legal basis for courts, inclgdhe CJEU, to balance fundamental social
rights with economic freedoms. Interestingly,Miking®* the Court of Justice held that the
right to strike is subject to the proportionaligst, going beyond the EU limited competence
in the social field and highlighting the problem tbe democratic deficits of the European

Union &2

7 See, L. Mengonisupranote 6; Baldassarreupranote 6, at 175; Kennesupranote 9, at 4.
"8 The International Transport Workers' Federation arfte Finnish Seamen's Union v. Viking Li6e438/05,
EU:C:2007:772, para. 44.
9 As said above (sesmupra8 1), the right to strike and the right to collgetbargaining are considered directly
enforceable rights or “bidirectional” rights in theadition of several Member States. For a comparat
overview, see, among others, Martine Le Fri@ullective Autonomy: Hope or DangeiComp. LABOR LAW &
POL'Y J.,34(2013)627;Bob Hepple,The Right to Strike in an International Conteb® CANADIAN LABOR &
EMPLOYMENT LAW J.,133.
80 See, for this remark, Massimiliano Delfiridmiti e prospettive della contrattazione colle&tiguropea nel
diritto primario dell’Unione in UNA NUOVA COSTITUZIONE PER IL SISTEMA DI RELAZIONI SINDACALP 70
gLorenzo Zoppoli et al. eds, 2014).

! The Interational Transport Workers' Federation arfte Finnish Seamen's Union v. Viking Li6e438/05,
EU:C:2007:772.
82 Maria V. BallestreroEuropa dei mercati e promozione dei diritf.P. C.S.D.L.E. “Massimo D’Antona”,
no. 55/2007; Johan Van der Wadtipranote 48, chap. VII, where the Author strongly alss that in Viking,
Laval, Ruffert there is an evidence of the Courdudtice as a Court which ‘governs’, by transfeyrin
sovereignty to the European Union without regarditisive social concerns and majority-minorityatebns.
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The Court’s reasoning was quite simple. Charterckrt28 acknowledges that workers
have the right to take action, including strikei@tt to defend their interests “in accordance
with Union law”. The crucial question for the Cqutien, was the meaning of that limitation?
Did it that mean that restrictions on the exerat¢he fundamental right must be provided
for only by Union or national law and practices?diit it mean that the exercise of the right
to strike and collective bargaining must be recedcwith all the other EU provisions?

In Viking, the Court adopted the latter proposition; itHiertexpanded that general limit
by stating that the exercise of the right to strike

does not fall outside the scope of the provisiohshe Treaty and must be
reconciled with the requirements relating to rigkgsich as [the] right to
establishment) protected under the Treaty andaonrdance with the principle
of proportionality®®
Collective action, then, became subject to doubldicjal scrutiny: first, it applied the
legitimate aim test and then applied the propodiiby test. By doing so, it established a
rule/exception relationship between economic freesland collective rights. In that regard,
the judicial balancing required by theking judgment leads to a “transfer of sovereignty to
judiciary that takes over the functions of the goveent”®*

If, however, we adopt the first interpretation bétwording “in accordance with Union
law” — that is, any restrictions on the exercise¢hié fundamental right must be provided for
only by Union law or national law and practiceshe toutcome of the judicial balancing
might change. This interpretation seems to be nmote consistent also with Article 52 of
the CFR.

In a nutshell, Charter Article 52.1 provides

Any limitation on the exercise of the rights andddoms recognised by this
Charter must be provided for by law and respectesgence of those rights
and freedomsSubject to the principle of proportionaljtimitations may be
made only if they are necessary and genuinely rabgctives of general

interestrecognised by the Union or the need to protectititeés and freedoms
of others. (Emphasis added)

With regard to ‘judicial activism’ in Europe, seegcently, MARC DAWSON ET AL, JUDICIAL ACTIVISM AT THE
EUROPEANCOURT OFJUSTICE (Marc Dawson et al. 2013).

83 The International Transport Workers' Federation aftte Finnish Seamen's Union v Viking Li@e438/05,
EU:C:2007:772, para. 46. On the contrary, with gfgeegard to collective bargaining, in the famqudgment
Albany, C-67/96, EU:C:1999:430, para. 59 where the Coamtludes that, although “certain in restrictiofis o
competition are inherent in collective agreemertts, social policy objectives pursued by collective
ggreements, allow them to fall outside EU compmetitaw.

Johan Van der Walsupra48, at 335.
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Further, Charter Article 52.3 also that the essent rights corresponding to rights
guaranteed also by the European Convention of Hungds shall be at least the same
whilst “more extensive protection” is always possibECHR Article 11.2, for example,
provides that the right to form and join a Tradaddgincannot be subject to any restrictions

other than such as are prescribed by law and aressary in a democratic
society in the interests of national security oblpusafety, for the prevention
of disorder or crime, for the protection of healthmorals or for the protection
of the rights and freedoms of othé&?s.

According to the European Court of Human Rightsséhrestrictions have to be interpreted
strictly.2

Finally, Charter Article 52.4 provides that fundanted rights that result from the
constitutional traditions common to the Member &anust be “interpreted in harmony with
those traditions”.

In light of that provision, it is very difficult taccept that the fundamental right of
collective bargaining and action could be implicitéstricted by Treaty provisions that define
the realm of economic freedoms. On the contraryombtng to Charter Article 52,
restrictions must be expressly imposed by Uniomaifonal law and must comply with the
legitimate aim test and with proportionality testithout going below the standard of
protection laid down in the ECHR.

In the meantime, Article 52 prevents looking atdamental rights as mere restrictions
on other fundamental freedofffsBy inferring the limits of collective rights anche
rule/exception relationship between economic freezland collective rights from the scope
of Treaty provisions, the Court of Justice impopeecise goals and functions on collective
action, thereby impairing the very essence of itjietr A clear example thereof is provided in

Laval®®

8 This paragraph, as has been observed, does npiadly consider the nature of social rights, widomot
simply prohibit any public interference, but, rathgrescribe social policy goals of state and fatns’ actions
in the social policy field. See Dieter Grimthsignificato della stesura di un catalogo europds diritti
fondamentali nell’ottica della critica dell'ipotesii una Costituzione europem DIRITTI E COSTITUZIONE
NELL'UNIONE EUROPEAL1 (G. Zagrebelsky ed., 2003).

8 see the recent judgment of the ECtHIRmir and Baykara v. Turkeyppl. No. 34503/97, November 12,
2008, para. 97.

87 AG Cruz Villalén OpinionpDos Santos Palhota and Othef3-515/08, EU:C:2010:245. Here the AG makes
it clear that after constitutionalization of cent@mployment rights (such as right to fair and justking
conditions, Article 31), it is not anymore possilberegard limitations of fundamental freedoms base
employment conditions or other collective rightsterm’ of restrictions, strictly interpreted (paf3). “In so

far as the protection of workers is a matter whigtirants protection under the Treaties themselt/esnot a
simple derogation from a freedom, still less an titten exception inferred from case-law” (para..53)

88 | aval un PartneriC-341/05, EU:C:2007:809.
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Unlike in Viking, in theLaval case, the interference with the fundamental rightake
collective action with the economic freedom to pdevservices was considered in a context
of partial harmonization: the posting of workergukated by Dir. 96/71/EC. It is not possible
in this short work to analyze the complex Lavalgoeknt in detail; suffice it to note that is
has been criticized by a number of schof3idowever, the core of the decision lies in the
Court’s finding that Article 3 of the Directive selown a harmonized maximum standard of
employment protection that the host Member Stateicgpose on foreign service providers
posting workers. As a result, collective actionemded to improve working conditions
beyond the maximum level set down in Article 3 -tafdy, collective action intended to
force a foreign services provider to enter intoolective agreement, which has natga
omneseffects, providing for a minimum hourly wale- cannot be considered to be a
“justified restriction” of the freedom to providersices.

Although it found that fighting social dumping apbtecting workers’ interests are

an overriding reason of public interest ... which, principle, justifies a
restriction of one of the fundamental freedoms goted by the Treaty*,

it went on to find, in the context of posting of skers that the partial harmonization
achieved by Directive 96/71/EC had already idesdifthe maximum standard of
employment protection that the host Member stateicgpose on foreign service providers.
Thus, it held that an employer established in oremider State could only be required to
observe, in another Member State, that level otegtmn set down in Article 3 of that
directive. As in Sweden the wage levels is notfeeh in law or collective agreements with
erga omne®ffects — as required by Article 3 — the Courdhblat they fell outside the field

of application of Article 3 and, therefore, couldt tbe imposed on foreign service providers.

89 See, among the others, Simon Deakiegulatory Competition in Europe after Laval, Cerfor Business
ResearchUniversity of Cambridge Working Paper No. 364020Maria V. Ballestrercsupranote 82;
Catherine Barnard) proportionate Response to Proportionali®7 EUR. L. REv. 117 (2012); F. Hendrick3he
Role of the Judge in Labour Law and EmploymenttiRels. Should Theory Save Proportionality Test?
Discussion Paper for the LLRN conference, Barcel@dalune 2013 and, recently, Johan Van der \&git;a
48; GOVANNI ORLANDINI, MERCATO UNICO DEI SERVIZI E TUTELA DEL LAVORQ (Franco Angeli,ed., 2013.

% Notably, Swedish Trade Unions have started cillecictions — such as boycott — against a company
incorporated under Latvian law (Laval) that tempitygosted its workers to work in Sweden in a dinb site
and refused to enter into a collective agreemetit 8vedish Trade Unions as to guarantee to wotkers
Swedish level of hourly wage, which was definitelgher than the Latvian one. However, Swedish ctile
agreements are deprived of universal applicaldlitgt, therefore, they fall outside the realm of &eti3 of Dir.
96/71/EC that sets down employment conditionsshatild be applied to workers posted in the teryitdra
Member State, whatever is the law applicable to #@ployment relationship (namely, the law of @euntry
of origin).

1) aval un PartneriC-341/05, EU:C:2007:809, para. 103.
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Interestingly, the principle of favor, which is memized in Article 3(7 and which
should guarantee that partial harmonization dodgsprevent regulatory competition above
the minimum floor of rights set forth in the Dira, is denied any rol&. As Simon Deakin
observed, Laval gives the Posting of Workers Directive a ‘pre-emgteffect, reading it,
contrary to its own clearly expressed intent, adt ifvere a ceiling not a floo™ As a
consequence afaval, collective autonomy is deprived of both one sfritain goals, which is
to improve existing living and working conditicisand the ability to contribute to the
construction of the social dimension of the EU ne&rlo put it in another way, the right of
collective bargaining and action is deprived ofvigsy substance, contrary to Charter Article
52.1.

One explanation for the controversial approachrtake the Court lies in contradictory
EU views of “social dumping”. Although the Court dfistice did not deny that “fighting
social dumping” is an overriding reason of publiterest® its main focus was on the
creation of a Single Market and, consequently henefffectiveness of the economic freedoms
provided by the Treaties, regardless the mannewnhith those freedoms are exercised,
including social dumping’ In other words, social dumping has become, iritygahe most
basic and most frequently used legitimate tooldbieve the Single Market, which deeply,
and inevitably, undermines the substance and nafuellective rights.

There are few judgments in which the Court (or Alilwocate General, for that matter)
appears to be sensitive to the substance of detedghts. For instance, iRrigge®® AG

Cruz Villalon drew a distinction between nationaivl which must originate from public

%2 Article 3(7) provides that the paragraphs of Aeti8 ‘shall not prevent the application of termslan
conditions of employment which are more favourablesorkers’.

9t is worth noting that, in a recent judgment, B@J stated that more favourable provisions to e kall
outside the scope of the Directive. Sedian Hernandez and Other€-198/13, EU:C:2014:2055, para. 45.

94 Deakin, quoted above nt. 64, p. 22.

% In this respect, it is worth considering the diecioof the European Committee of Social Rights,.pub
February 5, 20145wedish Trade Unions Confederation and Swedishe@erdtion of Professional Employees
v. Swedeilfappl. No. 85/2012). With regard to the so called Laval the European Committee of Social Rights
holds that Trade Unions must be allowed to “stfivetheimprovemenof existing living and working
conditions of workers, and its scope should ndirb#ed by legislation to the attainment of minimu
conditions” (para. 120).

% | aval un PartneriC-341/05, EU:C:2007:809, para. 101.

o7 See, in this perspective, the boundaries betwiesesof right in EU law anfitaus legidrawn by the ECJ in
several judgments. See, with regard to freedons@ibdishment of companies, among oth@entros C-
212/97, EU:C:1999:128)berseering C-208/00, EU:C:2002:63Zadbury Schweppe€-196/04,
EU:C:2006:544Halifax and OthersC-255/02, EU:C:2006:12MALE EpitésiC-378/10, EU:C:2012:440;
SICES and OtheyC-155/13, EU:C:2014:145. Generally, seaRd0 GESTR|, ABUSO DEL DIRITTO E FRODE
ALLA LEGGE NELL' ORDINAMENTO COMUNITARIO (Giuffre 2003).

%8 brigge and OthersC-447/09, EU:C:2011:573.
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authorities, and autonomy in collective bargainimgjich enjoys a “special respect in
national legal traditions™

By taking into consideration the list of legitimatasons, set down in Article 6(1) Dir.
2000/78/EC, that can justify a derogation from ghehibition of age discrimination, AG
Cruz Villalon concluded that the protection or gmestion of collective autonomy can
assume the nature of a legitimate social policeaije within the meaning of the Directive
capable on occasion of reducing the scope of thergéprinciple of non-discrimination on
grounds of agé®

That is to say, he found it was not necessary vestigate the reasons behind a collective
agreement that derogated from the prohibition o adgscrimination (i.e., the automatic
termination of pilots at the age of 60 at issugha case). Rather, he found the need to
preserve the autonomy of collective bargainingand of itself, to be a legitimate interest of
social policy that could justify such a derogatidiowever, the Court of Justice did not
follow this line of thought.

AG Cruz Villalén’s approach might be aligned, tarsoextent, to the one taken by the

Court in Schmidberget®

which dealt with the freedom of assembly and assioa in
relation to the Austrian Government’s failure tonlen environmental demonstration on the
Brenner motorway, which obstructed free movemergoaids for almost 30 hours. The Court
noted that the freedom of assembly and associdfiiwm([s] an integral part of the general
principles of law the observance of which the Caemsures™®® It went on to hold that
fundamental rights, though not absolute, may chnsti a legitimate restriction of
fundamental freedoms. Whether the ultimate regincton such freedoms is, in fact,
proportionate in relation to the legitimate aim gued was left to national authorities, to be
determined according to the criteria laid down lg Court of Justice. Essentially, the Court
held that national authorities must weigh the valaestake and all of the circumstances to
determine whether the legitimate aim could havenbaehieved with less restrictive
measures. Ibchmidbergerthe decisive point was that the fundamental sigiitfreedom of
assembly and expression, in and of themselves, aasidered the legitimate aim of the

government’s action, while the actual purpose @& ttemonstration (i.e., protection of

99 AG Cruz Villalén OpinionPrigge and OthersC-447/09, EU:C:2011:321.
100AG cruz Villalén OpinionPrigge and OthersC-447/09, EU:C:2011:321, para. 82.
101 SchmidbergerC-112/00, EU:C:2003:333.

102Id., para. 71.
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environment and public health) played no formakerat determining legitimac}® AG

Jacobs underscored that

although protection of health and the environmenthe Alpine region is
clearly a major concern, the issue to be decided tsenot a direct conflict
between that concern and the free movement of gdoasy view, the aim of
the demonstration is of no significance when assgshe possible liability of
the Member Stat&*

This approach appears to be much more sensitiveesmpectful towards the very substance
and nature of collective rights.
IV. CONCLUSION

My main aim here was a critical appraisal of therstitutionalization” of socio-
economic rights at the EU level. Specifically, vhapointed out the different approaches
taken by the Court of Justice toward individualiseeconomic rights, on the one hand, and
collective socio-economic rights, on the other.

In its judgments concerning non-discrimination @&odal treatment, the Court of Justice
strongly supported non-discrimination rights anelitidirect horizontal effect, which effect it
found could be extended to Directives that tranggbs content of such rights. A plausible
explanation for the Court's approach might be thain-discrimination rights are
predominantly understood as individual rights tbah be more easily reconciled with the
main character of EU law and EU community, basedhenempowerment of the individual
and of the EU citize’® rather than of the people of Europe and of inteliete groups. The
collective aspect of non-discrimination rights, ugh certainly existent, has not yet been
explored or taken into account by the Court. Moegpvas mentioned above, non-
discrimination is and has always been the mostchasil essential tool used to achieve the
Single Market.

To date, the Court’s attitude towards collectiveciggeconomic rights — such as
information and consultation rights and the rightcollective bargaining and action — has

been rather different. More precisely, the Coud facxused on the controversial distinction

103 See, critically, Géraldine Gonzal€s; Fundamental Freedoms v. Human Rights in the €220 Eugen
Schmidberger v. Austria [2003] ECR I-5658L LEGAL Iss ECON. INTEGR. (2004) at 219 where the A.
underlines that, contrary to the ECJ’s legal reamprihe aim of the demonstration should be ‘regdrds an
important factor to determine State liability’. éffect, substantially, the relevance of values sagh
environment and public health seem to influenceptme extent, the legal reasoning of the Courtjastify the
wide margin of discretion conferred to Nationallanrities (see, for instance, para. 66 of the judgine
104 AG Jacobs OpiniorSchmidbergerC-112/00, EU:C:2002:437.

195 Mark Dawson;The political face of judicial activism: Europeaw-politics imbalancgin JuDICIAL
ACTIVISM AT THE EUROPEANCOURT OFJUSTICE 29 (Mark Dawson et al. eds., 2013).
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between “rights” and “principles” and has usedatdeny any direct horizontal effect of
collective rights. It has even gone so far as tonate the role collective rights and
“solidarity” play when evaluating the compatibilitf that acts of institutions and Member
States with EU law. Furthermore, the weight the i€das given to the Single Market,
whatever the reasons underlying the exercise ohaoe freedoms (e.g., social or fiscal
dumping), has undermined the very substance oéaolk rights, the purpose of which is to
fight social dumping and to improve working conaiits.

In the face of such Court decisions, what, if asythe future of labor law and of socio-
economic rights? | have not tried to address tleay \oroad and complex question here.
Nevertheless, | suggest that a different scenaicdmsidered, one that endorses a different
interpretation of the Charter, particularly its iBkes 28 and 52. A different interpretation
could very well lead to a much more critical asse=m®t of the Court's use of judicial
balancing when reviewing the application of theitlegate aim and proportionality tests to
collective labor rights. In turn, it might be theykto opening a more critical appraisal of both
the rule/exception relationship between economeedoms and collective socio-economic
rights and between the economic and social dimarsfithe European Union.
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