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“Amigos mios,

Seguramente esta es la ultima oportunidad en queueda dirigir a ustedes. La
Fuerza Aérea ha bombardeado las torres de RaditalRes y Radio Corporacion.

Mis palabras no tienen amargura, sino decepcidrseran ellas el castigo moral
para los que han traicionado el juramento que hime.. soldados de Chile,
comandantes en jefe titulares, el almirante Merque se ha autodesignado, mas el
sefior Mendoza, general rastrero... que sOlo ayenifestara su fidelidad y lealtad al
gobierno, también se ha nominado director geneeaCdrabineros.

Ante estos hechos, s6lo me cabe decirle a losjadbees: Yo no voy a renunciar!
Colocado en un transito historico, pagaré con ndiavia lealtad del pueblo. Y les digo
gue tengo la certeza de que la semilla que entagas a la conciencia digna de miles
y miles de chilenos, no podra ser segada definfaie.

Tienen la fuerza, podran avasallarnos, pero no eeden los procesos sociales ni
con el crimen... ni con la fuerza. La historia eestra y la hacen los pueblos.

Trabajadores de mi patria: Quiero agradecerles déaltad que siempre tuvieron, la
confianza que depositaron en un hombre que sélintégorete de grandes anhelos de
justicia, que empefd su palabra en que respetari@dnstitucion y la ley y asi lo hizo.
En este momento definitivo, el Ultimo en que yalaudrigirme a ustedes, quiero que
aprovechen la leccion. El capital foraneo, el impksmo, unido a la reaccion, creé el
clima para que las Fuerzas Armadas rompieran sulitian, la que les ensefiara
Schneider y que reafirmara el comandante Araydimés del mismo sector social que
hoy estara en sus casas, esperando con mano ageosaquistar el poder para seguir
defendiendo sus granjerias y sus privilegios.

Me dirijo, sobre todo, a la modesta mujer de nuedierra, a la campesina que
creyd en nosotros; a la obrera que trabajé mas,aamadre que supo de nuestra
preocupacion por los nifios. Me dirijo a los protesales de la patria, a los
profesionales patriotas, a los que hace dias estaxi trabajando contra la sedicién
auspiciada por los Colegios profesionales, colegleslase para defender también las
ventajas que una sociedad capitalista da a unopoble dirijo a la juventud, a
aguellos que cantaron, entregaron su alegria y spirdu de lucha. Me dirijo al
hombre de Chile, al obrero, al campesino, al intelal, a aquellos que seran
perseguidos... porque en nuestro pais el fascismesyuvo hace muchas horas presente
en los atentados terroristas, volando los puertegando la linea férrea, destruyendo
los oleoductos y los gasoductos, frente al silemi@dos que tenian la obligacion de
proceder: estaban comprometidos. La historia lagara.

Seguramente Radio Magallanes sera acallada y eblreinquilo de mi voz no
llegara a ustedes. No importa, lo seguiran oyerlempre estaré junto a ustedes. Por
lo menos, mi recuerdo sera el de un hombre dign® fge leal a la lealtad de los
trabajadores.El pueblo debe defenderse, pero naifgasse. El pueblo no debe
dejarse arrasar ni acribillar, pero tampoco puedanhillarse.

Trabajadores de mi patria: tengo fe en Chile y sgtoho. Superaran otros hombres
este momento gris y amargo, donde la traicion pré¢eimponerse. Sigan ustedes
sabiendo que, mucho mas temprano que tarde, de@ral@iran las grandes alamedas
por donde pase el hombre libre para construir uneisdad mejor.

iViva Chile! jViva el pueblo! jVivan los trabajades!

Estas son mis Gltimas palabras y tengo la certezajee mi sacrificio no sera en
vano. Tengo la certeza de que, por lo menos, habaleccién moral que castigara la
felonia, la cobardia y la traicion.”

Santiago de Chile, September 11th, 1973, 9:10 A.M.
Salvador Allende’s last speech



ABSTRACT

There is a great challenge on our contemporary etgciwhich is to conciliate the
global trade liberalization with the establishmeftan efficient labour protection network,
both on developed and on developing countries.

The primary scope of this research is to bring npaaalysis of the main direct and
indirect impacts and the ‘effet utile’ of the insion of labour regulations on several
contemporary bilateral free-trade agreements, inrtigalar through a comparison
concerning the dichotomy between the American patigntrade policies and the
European idealist conceptions on this field.

This investigation does not intend to discuss tlegitnof possible commercial
advantages of FTAs, but endeavour to acquaint tbeirsequences on the labour area,
making efforts to ensure worker’s rights protectiasthout bringing up protectionist
measures that could embarrass an already comptexniational commercial system.

Furthermore, this study aims to present the Chilesuccessful economic
integration model, which for more than three desadembines trade liberalization and
social advances through the establishment of sggmf FTAs with strategic trade
partners, and must be understood as an efficiayal]golitical and economical framework
for other Latin American States.

On a post-habermasian international paradigm widbep inspiration on the
transmodernity proposed by Dussel, those consigeratassume a crucial importance,
and the concrete outcomes brought by the Chileanauic agreements must be used as
good examples for a Continent where, unfortunateigiorical skills still prevail among
pragmatism and where there is a disturbing dissation of an ideology typical of
authoritarian, populist and anachronistic governrtgen

Keywords: Chilean labour policies — Free trade agreemen@Generalized systems of
preferences — ILO — Labour standards — Social emasNTO.
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2010



1. INTRODUCTION

“All wealth is the product of labor.”
John Locke (1632-1704), English philosopher

1.1. THE COLLAPSE OF NEOLIBERALISM AND THE CONTEMPORARY
NECESSITY TO SET UP A ‘FREE AND FAIR’ TRADE MODEL

The recent global financial crisis put in check remmic theories which prevailed
during the last three decades. Since the end of@rethe welfare State model — typical of
Keynesianism — has been gradually replaced by dglffteg neoliberal development
scheme. In conformity with that emergent politicetonomic and social configuration,
unfettered markets were admitted as incontestatileersal solutions in order to sort out
all kinds of difficulties, being able to per se —spread favorable economic and social
advances all over. That neoliberal thought stresygtd during the 80°s — particularly
influencing Thatcher’s and Reagan’s agendas — atef, the end of the Cold War, it
became truly hegemonic: there was a consensus fusé¢ring an extreme trade
liberalization would be the only available possiiiln order to set up consistent economic
development worldwide

Following this reasoning, the most part of coustngade efforts in accommodating
their internal idiosyncrasies into a transnatiomabliberal realit§, looking forward to be
included on an international free trade systevhich was frequently misunderstood as a
real panacea.

Hence, oftentimes States endeavored to constita@parative commercial
advantagéswith ‘simple’ measures that diminished and flek#tigid domestic legislation

on sensitive areas such as environmental protectidellectual property and labour

' BURKI, Shahid. EDWARDS, Sebastian.América Latina e a crise mexicana:novos desafiosA nova
América Latina(coord. Carlos Langoni). Rio de Janeiro: FGV, 1998. “Lideres de um numero cada vez
maior de paises da regido concluiram que reformaammas — feitas com agilidade — sdo a Unica fatma
(...) avancar firmemente em direcdo a prosperiga@&armonia social.”

> THUROW, Lester CThefuture of capitalism: how today’s economic fordeape tomorrow’s worldNB;
London, 1996. p.127.“Instead of a world where ralgolicies guide economic forces, a global econom
gives rise to a world in which extranational geaemic forces dictate national economic policiesthNi
internationalization, national governments lose ynafitheir traditional levers of economic control.”

* As precisely described by SALVATI, Michele (ltatiaeconomist, politician and intellectual), trade
liberalization is part and parcel of the switch of political, econaena@nd cultural hegemony (...) from
Keynesianism to neoliberaliSm

*VIETOR, Richard H.KHow countries compete: strategy, structure and gawent in the global economy.
Boston: Harvard Business School Press, 2006. p.“B&tause of globalization, countries now compete
develop. (...). Success in this competitive envinent breeds growth and wealth.”



rights, in order to build up relative economic advantagemt could facilitate their
entrance on a dynamic international trade market

Particularly on the labour field, as correctly sthby Jacques DELORS, an analysis
of the experience and the economic precedentsroé smuntries during the 90°s would
lead to the inference that a more flexfbldess protective - labour legislation would résul
on the creation of new job positiohdDomestic labour and social security laws were
frequently misunderstood as mere obstacles whiohldibe removed, costs which should
be eliminated.

Nevertheless, during the last twenty years thosdibexal promises proved to be a
fallacy which overestimated markets” own capacityrégulate labour standards on a
satisfactory manner. Indeed, uncontrolled glob&ibraset up a scenario with catastrophic

social outcomé$. Those initiatives of ‘social dumping’ have not been only unable to

> SENGENBERGER,Wernerlnternational labour standards on a globalized stgi the issuesin:
International labour standards and economic intgreiedence(ed. by SENGENBERGER, Werner and
CAMPBELL, Duncan). International Institute fro LaloStudies: Geneva, 1994. p.6. “While the economy
has grown increasingly international and partlybglo labour institutions and labour market regolati
remain largely constituted on the national and isatienal level.”

® COFFEY, Peter. RILEY, RoberReform of the International Institutions: the IM®orld Bank and the
WTO. Edward Legal Publishing. Cheltenham, 2006. p:8tese kinds of ‘race-to-the-bottom’ fears
permeate the criticism of the WTO regarding its &tipon environmental, labour, and broader regufator
policies and conditions.”

’ Recent OECD studies claim that those measuresoarven able to bring short-term comparative benef

8 GARCIA MARTINEZ, Roberto.Derecho del Trabajo y de la Seguridad Social — i@egeneral de los
principios e instituciones del Derecho del Trabgjde la Seguridad SociaBuenos Aires: Ad hoc, 1998. p.
383. “En los Ultimos tiempos se viene desarrollaledteoria - base de la llamada ‘flexibilizaciétaboral,
segun la cual el derecho del trabajo est4d sometiioeconomia y, por lo tanto, el desarrollo ecaodém
depende del desbaratamiento o del debilitamientdadeinstituciones bésicas laborales. Incluso se ha
sostenido la incorporacion del derecho del tralahjderecho econdémico. (...) Una primera reflexiomtoto
este debate a favor de la ‘flexibilizacién’ parteuha premisa equivocada: no tener en cuenta quigetivo

del derecho del trabajo es distinto al de la ecdaoEl trabajo no es solamente un medio de prodnati
una mercaderia. La economia estudia los procesgsodi@ccion, distribucion y consumo. El derecho del
trabajo tiene por objetivo principal la humanizaciédignificacién del trabajo.”

° DELORS, JacquesPour entrer dans le XXle siécl@®aris: Michel Lafon Ramsay, 1994. p.273. “Les
expériences de certains Etats membres laissentpenaine organisation de travail plus flexiblerpeitrait

de susciter la création de nouveaux postes deiltfava

1% Informe Nacional sobre el impacto social de la gititacion en Argentina. Resumen ejecutivo. Op. cit.
p.28. “Resulta importante destacar que, hasta etepte, han surgido dificultades, tanto en la amend
internacional como en las politicas nacionalesa pr respuesta a los retos que plantea la gtalsain.
Las medidas de apertura de los mercados han preddmpor sobre las consideraciones sociales. Ror el
es necesario recordar - una vez mas - la impoeategue el empleo y la desigualdad, tanto salzoiab de
ingresos, sean considerados como parte fundantEntas objetivos de la politica.”

" O’HIGGINS, Paul.The Interaction of the ILO, the Council of EuropedaEuropean Union labour
standardsln: Social and Labour rights in a global context: imational and comparative perspectivésd.

by Bob Hepple). Cambridge University Press,20056.“Historically, the two most important reasdos
the adoption of international labour standards Haeen fear of social disorder and revolution anjl the
fear of lower labour standards in less developadt@s leading to the undercutting of prices obdm and
services in the more advanced industrialized c@ast what one might call the ‘social dumping facto



bring positive economic resulfs but also have been disadvantageous to the itimaa
society as a whold This ‘race to the bottom’ set up deficient labmarkets, stimulated
inequalities and raised the social gap, bringingapflicts, unemployment, exclusion and
marginality. In sum: it brought a depressing scienfar workers all around the worfd

The decadence of the neoliberal thought was alreatienced during the middle
and late nineties with the advent of severe crisgpecially among emerging economies —
such as the cases of Mexico (1994-1995), Argenfir®®95-1996/1999-2001), Thailand
(1997-1998), Indonesia (1997-1998), Malaysia (12998), South Korea (1997-1998),
Russia (1998), Romania (1998-1999), Ecuador (1®®®)l Brazil (1998-2002), Turkey
(2000-2001) and Uruguay (2002)

Notwithstanding, this deterioration process culrtedaonly recently, with the
global financial crisis of 2008, affecting the mdstveloped world economies. As stated by
Carlos TOMADA, Argentinean Minister of Labour, Erogient and Social Security, the
bankruptcy of Lehman Brothers and the global bagkiollapse that followed put in check

2 SOROS, GeorgeA crise do capitalimso global: os perigos da soaigel globalizada — uma visdo critica
do mercado financeiro internaciondRio de Janeiro: Campus, 2001. p. 17. “O sistemédtategpa global
geraou um campo de jogo muito desigual. A distarendére ricos e pobres estda aumentando.(...).
Infelizmente, a arquitetura financeira global pmedwante hoje ndo oferece praticamente nenhum suport
para os menos afortunados.”

“ HARE, Ivan.Social rights as fundamental human rigHts. Social and Labour rights in a global context:
international and comparative perspectivéed. by Bob Hepple). Cambridge University Pre3822p.180.
“The normative argument in favour of the protectafnsocial rights is a powerful one. It must beetthat
those who live in wretchedly deprived conditionsimat lead full and rewarding lives. It is also pably
correct argue that indigence and dire living cdondi reduce the extent to which many individuald wi
exercise their civil and political rights and peigiate fully in society.”

4 DICKEN, Peter.Mudanca global: mapeando as novas fronteiras danenota mundial.5 ed. Porto
Alegre: Bookman, 2010.p. 577. “Existem diferenchsi@s nos padrdes trabalhistas nas diversas pdotes
mundo. (...) os direitos béasicos dos trabalhadséiesnegados em diversos paises. As condi¢Geshéghiva
muitas vezes sdo deprimentes.(...).

> TAYLOR, John B.Lessons of the Financial Crisis for the Design lué New International Financial
Architecture.Hoover Institution and Stanford University, writt&ersion of Keynote Address - Conference
on the 2002 Uruguayan Financial Crisis and its vfiigh. Montevideo: May 29th, 2007. p. 3. “The §&drts
with Mexico, which the then director of the IMF legal the “first crisis of the 21st Century.” He ustiis
terminology because of the capital account natfitbeocrisis. It was a capital account crisis iMparison
to so many crises in the past, which were currenbant crises. Indeed, it was to help countried déth
current account crises that the IMF was establistte IMF was to provide loans to countries tophgét
them through balance of payment crises in a fixechange rate world. The Mexico crisis was different
Following Mexico, there were many more similar isisf the capital account variety. First there wlaes
“tequila effect” or the contagion from Mexico whitlit Argentina and other countries of Latin Ameri€x
course the tequila effect was felt in Uruguay tdbe “tequila effect” was also something new abdt t
period. Soon after the Mexican crisis, the Asidsigstbegan: Thailand, Indonesia, Malaysia, Kored, there
was obviously a connection between those, sometiaidsd the Asian contagion. And the crises comtihu
There was a real big one in Russia, which sentkshawes around the world. Brazil was hit. Romanasw
hit. Ecuador was hit, and, of course, Argentindtémate movement towards crisis was initially séf loy
that contagion from Russia. | have not listedtadl tountries that seemed to be in crisis durirgghrticular
period. Note that there was also a crisis in Turikeg hard to prove that was related to thesethises, but

it was a big one which must be on the list. Lasthonlist is Uruguay’s crisis in 2002, which came the
heals of Argentina. (...)."
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the current models of development and global gamere. After years of an hegemonic
consensus — the Minister claims — this crisis reaffd the need to reform the current
architecture of power that govern multilateral tielas, which has tended more to
perpetuate relations of dependency than to enceufamy, equitable and productive
processes of integratith

More, paradoxically, there is a growing opiniontti@a order to guarantee the
efficiency of free-market policies the internatibneaommunity must ensure the
enforcement of international rules, on severald§€l Effective international regulations
are necessary in order to perfectionate freedontampetition at the global levél

In addition, there is no doubt that an adequateéeption of fundamental labour
rights must be a key pillar of this new global depenent model. The promotion of core
workers” rights is not only a human rights issuet &lso an essential factor from an
economic point of view. First of all, developed ntiies have been suffering significant
economic losses brought by the crescent competibbremerging markets — which
frequently deny access to fundamental labour stasdm order to reduce production
costs. This ‘unfair competition provoked a fledibation tendency which could be
verified on several developed countries, fostering so-called ‘race to the bottom’.
Moreover, a liberalized trade system shall not besaered efficient when millions of
potential consumers live under the poverty line.

For those reasons, the new structure of global mpavee — combining economic
and social goals — must include effective enforagnmeechanisms of international labour
standards, in order to be able to effectively pr@rsustainable developmé&htTherefore,

one of the most relevant demands on the contempglabalized society is to constitute a

'8 Informe Nacional sobre el impacto social de la gliiiacion en Argentina. Resumen ejecutil®edicion.
Buenos Aires: Oficina de OIT en Argentina, 2009. gLa caida de Lehman Brothers Holdings Inc. en
septiembre del 2008 y el descalabro bancario mugdile siguié, han puesto de nuevo sobre eldsia
cuestion del modelo de desarrollo y la gobernathabady(...). Esta crisis ha puesto nuevamente, aagpb
afios de un hegemdnico consenso, la necesidad aenaefla actual arquitectura de poder que rige las
relaciones multilaterales, la cual, lamentablemehi@ tendido mucho mas a perpetuar relaciones de
dependencia o a atrofiar las capacidades de cegiongque a fomentar un proceso de integracion atouat
justo y productivo.”

' OHLER, Christoph.nternational regulation and supervision of finaacimarkets after the crisisn:
Working papers on global financial markets, .nHalle/Jena: 2009. p. 29. “(...) any regulatorgyision,
whether reasonable or not, remains useless ifdhgetent authorities are not able or not willingetdorce

it effectively (...)."

¥ SOROS, Georgdlp. cit. p.17.4(...) a meta tem sido a imposi¢do de uma maiociplisa de mercado.
Todavia, se 0s mercados sdo instaveis por natusedaposicdo de mercado significa a imposicdo de
instabilidade — e quanta instabilidade as sociexladle capazes de tolerar?”.

19 CANUT DE BON L., Alejandro. Desarrollo sustentalgléemas afines. Santiago: IGD, 2007. p.117. *(...)
este pilar, evita que la preocupacién sélo se eeasmtrcuidar el medioambiente y el desarrollo ecacdm
sino que busca que se haga todo ello, pero coicipadion de la sociedad y en beneficio social.”



socially responsible international free trade syéle(a ‘free and faff* trade model’),
conciliating the necessary — and delayed — tradberdlization process with the
establishment of an efficient labour protectionwuwek, both on developed and on

developing countries.

1.2. INTERPRETATING TRADE AGREEMENTS IN A HUMAN RIGHTS
PERSPECTIVE

Indeed, collisions between trade rules and humghtsiare quite common, as
exemplified by theBosphoru& and Kennedy/Wait€ cases. Since there is no hierarchy
between international treatf@swhich rulefinterpretation shall prevail?

Essentially, every international agreement shalagt be interpreted in the light of
human rights, even on the absence of express slamsethis sense. Following this
argument, no trade norm should ever be enforcednmanner which violates fundamental

labour standards.
1.2.1. Labour rights as jus cogens

Several scholars argue that human rights — andeqoestly core labour rights —
shall always prevail over trade rules, since theitlde considerepis cogensperemptory
norms impose@rga omnesNotwithstanding, the definition gfis cogens- norms which
shall be respected by all States — is brought byatticle 53 of the Vienna Convention on
the Law of the Treaties (1969):

Article 53- *“Treaties conflicting with a
peremptory norm of general international law
(“jus cogens”) -

2 BREUSS, Fritz.Does the ‘Development round’ foster developmdnt?GRILLER, Stefan. (ed.jt the
crossroads: the world trading system and the Dotnand Spronger-Verlag. Wien: 2008.p.235. “In general
the question whether more openness is better fowtgrand development and whether it is even a rgmed
for poverty reduction is not always easy to ansge). The nexus of openness and poverty redudton
ambiguous and complex.”

2L LANFRANCHI, Marie-Pierre.Op. cit. p.59. “(...) les Etats appliquant une législatimtiale faible
bénéficient d'un avantage comparatif jugé délopallgs autres Etats.”

* Bosphorus Hava Yollari Turizm ve Ticaret Anonimk®ti (Bosphorus Airlines) vs. Ireland, European
Court of Human Rights, 2005.

? Waite and Kennedy vs. Germany, European Courtush#h Rights, 1999.

24 On this topic, see SEIDL-HOHENVELDERN, Ignaklierarchy of treaties.In: KLABBERS, Jan.
LEFEBER, René. (ed.Essayon the law of treaties: a collection of essays améur of Bert VierdagThe
Hague: Kluwer Law International, 1998.



A treaty is void if, at the time of its conclusion,
it conflicts with a peremptory norm of general
international law. For the purposes of the
present Convention, a peremptory norm of
general international law is a norm accepted
and recognized by the international
community of States as a whole as a norm
from which no derogation is permitted and
which can be modified only by a subsequent
norm of general international law having the
same charactet

In spite of the unequivocal importance of humatd@ur) rights, the interpretation
of jus cogens- mentioned for the first time on thigarcelona Tractioncase — must be
restrictive, being only applied to extreme caseshsas slavery, genocide and torture.
Contrariwise tojus cogensrules, labour rights norms might be derogated tateS in
specific cases, such as state of necessity.

Therefore, claiming that labour standards shaltdm®gnized agus cogends an

incorrect argument in order to justify their prexate over trade rules.

1.2.2. The formal superiority of the UN Charter

Another possible answer is alleging that humantsighould prevail because of the
rule stated on article 103 of the UN Chaft¢1948):

Article 103 - “In the event of a conflict
between the obligations of the Members of the
United Nations under the present Charter and
their obligations under any other international
agreement, their obligations under the present
Charter shall prevail.”

Following this reasoning, rules stated on the UNam@r must prevail over
multilateral trade agreements (such as the Marhaksgreement, GATT, GATS and

TRIPS), regional agreements (NAFTA, EU) and bilaltenes.
Human rights are protected by the UN Charter oprigemble:

“We the peoples of the United Nations
determined

> Approved by the United NationsGeneral Assembly948.



SO as on its article one:

to save succeeding generations from the
scourge of war, which twice in our lifetime has
brought untold sorrow to mankind, and

to reaffirm faith in fundamental human
rights, in the dignity and worth of the human
person, in the equal rights of men and
womenand of nations large and small, and

to establish conditions under which justice
and respect for the obligations arising from
treaties and other sources of international
law can be maintained, and

to promote social progress and better
standards of life in larger freedom

And for these ends:

to practice tolerance and live together in
peace with one another as good neighbours,
and

to unite our strength to maintain
international peace and security, and

to ensure, by the acceptance of principles
and the institution of methods, that armed
force shall not be used, save in the common
interest, and

to employ international machinery for the
promotion of the economic and social
advancement of all peoples,

..)

“Article 1 - The purposes of the United
Nations are:

1. To maintain international peace and
security, and to that end: to take effective
collective measures for the prevention and
removal of threats to the peace, and for the
suppression of acts of aggression or other
breaches of the peace, and to bring about by
peaceful means, and in conformity with the
principles of justice and international law,
adjustment or settlement of international
disputes or situations which might lead to a
breach of the peace;

2. To develop friendly relations among
nations based on respect for the principle of
equal rights and self-determination of
peoples, and to take other appropriate
measures to strengthen universal peace;

3. To achieve international co-
operation in solving international problems

8



of an economic, social, -cultural, or
humanitarian character, and ipromoting
and encouraging respect for human rights
and for fundamental freedoms for all
without distinction as to race, sex,
language, or religion (...).”

Corroborating this argument, on tt@outhern Rodhesigase the UN Security
Council decided that it is possible using militéoyce in order to implement fundamental
human rights. On that decision, human rights viotet were considered threats to peace.

Notwithstanding, despite of its political importa&ydhe UN charter shall not be
considered an international bill of rights and,réfere, it is not binding: members shall
merely ‘take steps’ in order to accomplish with rides. Moreover, it is important

clarifying the the UN Charter is not a statementugtomary law.

1.2.3. Human rights and the Vienna Convention on the Law bthe Treaties (1969)

However, denying that core labour standards shaltdnsidered jus cogens and
defending that the UN Charter is not binding do mean that trade agreements shall not
be interpreted in the light of internationally rgozed human (labour) rights. This
initiative is consolidated on the article 31 (3) ¢ the Vienna Convention on the Law of

the Treaties:

Article 31

General rule of interpretation

1.A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be
given

to the terms of the treaty in their context and in
the light of its object and purpose.

2.The context for the purpose of the
interpretation of a treaty shall comprise, in
addition to the text, including its preamble and
annexes:

(a) any agreement relating to the treaty which
was made between all the parties in
connection with the conclusion of the treaty;

(b) any instrument which was made by one or
more parties in connection with the conclusion
of the treaty and accepted by the other parties
as an instrument related to the treaty.



3.There shall be taken into account, together
with the context:

(@) any subsequent agreement between the
parties regarding the interpretation of the
treaty or theapplication of its provisions;

(b) any subsequent practice in the application
of the treaty which establishes the agreement
of the parties regarding its interpretation;

(c) any relevant rules of international law
applicable in the relations between the
parties.

4.A special meaning shall be given to a term if
it is established that the parties so intended.”

Another relevant subject regarding the interpretatof treaties concerns the

posteriority of agreements. During the last decade®ral international documents have

been approved on this field, such as the Internati€ovenant on Civil and Political

Rights (1966) and its additional protocol, the intgional Covenant on Economic, Social
and Cultural Rights (1966), the Convention on thgh® of the Child and regional

instruments, especially at the European, Africad American levels. However, when a

trade agreement is signed, does it derogate thodes?r Obviously not, since those rules

shall not be considered incompatible. In accordamitie the Vienna Convention, article

59:

Article 59 — “Termination or suspension of the
operation of a treaty implied by conclusion of
a later treaty

1.A treaty shall be considered as terminated if
all the parties to it conclude a later treaty
relating to the same subject matter and:

(@) it appears from the later treaty or is
otherwise established that the parties intended
that the matter should be governed by that
treaty; or

(b) the provisions of the later treaty are so far
incompatible with those of the earlier one
that the two treaties are not capable of being
applied at the same time.

2.The earlier treaty shall be considered as
only suspended in operation if it appears from
the later treaty or is otherwise established that
such was the intention of the parties.”

Therefore, in an ideal international society, aternational agreements should be

interpreted in the light of human (labour) righ#sid there was no necessity to include
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express clauses on this sense in every treaty. itetanding, empirically, the
international community is far from being competem the enforcement of this
understanding: trade agreements frequently infrihgelamental human (labour) rights
and, consequently, it is necessary developing retees legal intruments in order to

overcome this problem.
1.3. THE PRESENT INVESTIGATION: AN OVERVIEW

As we’ll see on the further chapters of this stuthe idea to establish an
international trade system based on the respewtodfers” rights has its origins on the
XIX century’®, given that the reduction of social costs on aeStaould imply on a
comparative ‘unfair advantage which should notdogported by the other members of
international community. This was precisely one tbé main reasons behind the
constitution of the International Labour Organieat{ILO) after the World War’l. Since
then, this conception has also been permeatingnetienal organizations directly related
to trade, such as the International Trade OrganizaiTO), the GATT system and its
successor, the World Trade Organization (WTO). Kéedess, as we shall see in the
following research, this idea still finds great dieeks on all multilateral negotiations.

As a result, the primary objective of this reseaisho present the inclusion of
social clauses on free trade agreenférfSTAs) and generalized systems of preferefices
(GSPs) as possible operative mechanisms able ¢cotiefly set up a link between trade
and labour; concrete recour¥ewhich would be able to ensure the accomplishmént o
core labor standards internationally recognizedis Tihvestigation, however, does not

% MOREAU, Marie-AngeLe clause sociale dans les traités internationahilan et perspectivesn: Revue
Francaise des Affaires Sociales. Ministére du Titaetades Affaires Sociales. Jan/Mar 1996, n.19p.8
“L’organisation d"une articulation des régles dmomerce international et des normes équitablesalaitr
fait I'objet de discussions depuis la fin du XIXecse.”

2" LANFRANCHI, Marie-Pierre.Les droits sociaux fondamentaux dans le droit ajablie au commerce
international.In: CHEROT, Jean-Yves. REENEN, Tobias (ditgs droits sociaux fondamentaux a I'age de
la mondialisation. Aix-en-Provence: Presses Universitaires d”Aix-Mdls, 2005. p.59. “(...) les liens
commerce/normes sociales ont été depuis fort lomggemis en évidence. C'est méme |'une des raisans g
préside a la création de I'Organisation internaiemlu travail (OIT) en 1919.”

“81d. p.272. “All major countries are involved in crogsgional FTAs.”

2 KAUFMANN, Christine. Globalisation and labour rights: the conflict beteve core labour rights and
International Economic LawHart Publishing. Oxford and Portland, 2007. p.17he GSP system has been
the primary trade provision utilized to promotedabrights.”

%0 BREUSS, FritzOp.cit. p. 233. “On the one hand liberalization (marketess} is delayed; on the other
hand representatives of the United States and theritnediately afterwards expressed their sympathly w
a switch in their trade policy preferences towarase bi- or unilateralism.”
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intend to discuss the merit of possible economivaathges of FTAs and GSPs,
exclusively aspiring to acquaint their major congatces on the labour field.

Social clauses should be understood as unilatatateral, regional or multilateral
attempts to legally bind trade and social standaedsuring their enforceability through
economic sanctions or incentives, accordingly ® diegree of accomplishment on social

matters by the different countries.

On the first part of this study we will discuss tieée of multilateral institutions on
the labour field, demonstrating that they haveb®esn able to bring positive answers to the
knotty dilemma of combining trade liberalizationdathe protection of workers” rights.
Initially, in chapter 2, this paper will presentetlactivity of the International Labour
Organization on the promotion and defense of irtgonally recognized worker’s rights
since its foundation, in 1919. More, this studylwliébate the ILO’s voluntary character,
laying out how the éld lady of the UN systénconcretely deals with violations of core
labour rights. Finally, it will be evident that evewith the possibility to enforce the
accomplishment of labour rights through the prooegsl stated by Article 33 of its
Constitution, the ILO still exclusively depends moral sanctions against its Members.

Afterwards, in Chapter 3, this investigation willadyze the historical participation
of the international trade system on the promotibnvorker’s rights, since the post-war
period. It will be shown that contrariwise to thawdna Charter — which aimed to set up a
link between labour rights and trade at the ITChe GATT and the WTO rules do not
contain specific provisions on this topic Nevertheless, it will be shown that labour
standards could be easily included on the WTO redglmough an extensive interpretation
of the exceptions prescribed on GATT Atrticle XXitées (a), (b) and (e) and/or on a
stricter content for the expressiolike products — which must consider the employment
of non-incorporated PPMs (process and productiothoaks), following the precedent
established by thasbestos cag2001).

More, it will be shown the central characteristafsthe WTO dispute settlement
system, analyzing topics such as: (1) the compléangmole of the ILO as a standardizing
body; (2) the concept of WTO Membership; (3) thesence of possible dichotomies

between developed, developing and least-developaddrs; and (4) the residual role of

31 KAUFMANN, Christine. Op.cit. p.135. “Unlike the Havana Charter, however, whiaintained a
stipulation that members were to ‘take measuremaganfair labour conditions’, neither the GATTrrtbe
WTO agreement contains a similar provision on lab@hts (...)".
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non-State actors, presenting possibilities to im&eethe participation trade unions and
employers” associations under the WTO rules.

At last, it will be demonstrated that, in spitetbe fact that a social clausis a
logical adjunt to a process which has created ardamiable economic and social
interdependence between all natioffs’several Members - particularly developing States
and LDCs — are still reluctant to include such emon the WTO system.

Furthermore, in chapter 4, this paper will introeube general framework of the
inclusion of social clauses on generalized systesfispreferences and free trade
agreements, specifically discussing their “unitigital” characteristics and their “positive”
and “negative” dimensions. Social clauses arejrmduced as important instruments in
order to guarantee the protection of worker’s sghithout setting up protectionist
measures that could embarrass an already compterational commercial systéi
More, this research will debate the potential éffeaf sanctioning policies on the labour
field, its pros and cons.

Then, on the following sections this research mi#sent the main similarities and
differences between two of the most relevant modetbe inclusion of social clauses on
GSPs and on FTAs: the American and the Europeas. Ode will see that while the US
model is based on an aggressive unilateralism (heg.2003 Burma Freedom and
Democracy AQt the European perspective is founded on politidalogue and
cooperation with third countries. We will discus® tmost important features of the free

trade agreements signed by them and the effectgesfeboth GSP regimes.

Notwithstanding, this investigation will not be tésted to theoretically examine
pros and cons of the different models of socialisés. It will also present and scrutinize
the Chilean case study — in order to describe asduss their potential and material
outcomes.

Chile was chosen to be our model because of itsrédle economic performance

during the last decades, based on market-orientdidigs. More, the country has an

%2 PURSEY, StepherOp. Cit. p.238. “A social clause is not an anti-market gehat would infect and
destroy the multilateral trading system. On theticow, it is a logical adjunt to a process whicls lcaeated
an undeniable economic and social interdependegtveckn all nations.”

% DEAKIN, Simon. MORRIS, Gillian SLabour Law.4™ edition. Hart Publishing. Oxford and Portland,
2005. p. 110. “A common feature of institutionatizeternational labour standards generally is tkakmess
in the mechanisms for enforcing them. An additianachanism, of potentially great significance pisrtake
compliance with such standards a condition of r@d@onal trade agreements (...). There are a nuwiber
recent examples of ‘social clauses’ being inseitiénl trade agreements, although to date a socakel has
yet to be adopted by the World Trade Organizatio)f.(
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extensive net of FTAs, being a pioneer on the Biolu of social clauses on them.
Furthermore, Chile is internationally acknowleddsdits positive social resuftsduring
the last twenty years, and by an impressive nurabegcent legal reforms. Therefore, this
thesis aims to verify the initial hypothesis whitates that recent social advances in Chile
are directly linked to the inclusion of social cotments on its liberal trade agenda. With
this scope, this thesis will bring up essentialadiat order to evidence if (1) the recent
developments on the configuration of the Chiledola market are significantly different
than what may be observed in other Latin Americamtries, (2) if the positive results on
the Chilean labour system could be considered cpesees of the inclusion of social
clauses in its FTAs and (3) if the Chilean casddtbe exported as a model to other Latin
American States.

So, as a second part of this research, there wilaib analysis of the Chilean
experience on the inclusion of social clauses gnbitateral trade agreements. After
presenting Chilean general data (Chapter 6) anavarview of the Chilean trade policies
during the last thirty years (Chapter 7), this stigation will provide a detailed description
of the labour rules present on the most relevatetragreements signed by Chile, so as
elaborated information concerning the negotiatibthose items on several FTAs (Chapter
8).

Exempli gratia concerning the Chile-United States FTA, this ihetescribes the
whole negotiation process, since the early initedi aiming to make Chile the fourth
NAFTA member, passing through the difficulties eaidy the lack of ‘fast-track’/TPA by
the American Executive, the Septembef"1the distinct reactions of Republicans and
Democrats, the questions raised by employers amhsiof both sides, the pressure made
by the U.S. on Chile, conditioning the signaturehaf agreement with the Chilean support

on the UN Security Council on the resolution conaggg the invasion of Irag, and the

3 ALVARADO M. Macarena. JELVEZ M., Mauricio,Cémo continuar avanzando hacia el desarrollo?
Propuestas para una politica nacional de em@emtiago: Oficina Internacional del Trabajo, 200911.
“Chile ha logrado importantes avances en esta matBurante las Ultimas décadas se han realizado
esfuerzos por aumentar la cantidad y calidad dpdéiicas sociales de manera de contar en la latdda
con un sistema de proteccion social que permit&raleaar o reducir la vulnerabilidad de personasctfdas

por enfermedades, invalidez, vejez, desempleo yezabLa red de proteccion social cuenta con ujuntm

de beneficios que buscan cubrir las principaleesidades de la poblacion a lo largo de todo sw el
vida, como son el programa de proteccion a la panrdancia “Chile crece contigo”, las becas decedion
escolar y educacion superior, el subsidio a laratetion de jévenes, las garantias explicitas ded sa
entregadas por el plan AUGE, los subsidios paravienda, el Sistema Chile Solidario — que atieada
poblacion mas vulnerable de pais — el seguro dentiascon cada uno de sus componentes que buscan
fortalecer la intermediacion laboral, la ‘Pensi6asiBa Solidaria’ y el ‘Bono por Hijo Nacido Vivo o
Adoptado’. Todas estas iniciativas son parte dedauesta que como pais hemos sido capaces deugonst
para darle sustentabilidad a nuestro proceso dpibda de crecimiento econémico con equidad.”
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several obstacles to the final approval of thetyrea the American Congress. More, there
is a comprehensive approach of the labour contantsat bilateral agreement, stressing
the labour rights protected by the FTA, the prdiobi of social dumping, the concern on
the enforcement of domestic legislations, procddywarantees, individual claims, mutual
cooperation, and the inclusion of a developed desmettiement system (presenting its
institutional bodies and dispute settlement procesiu

In an equivalent manner, this research presentsdgetiations and the labour rules
contained on other relevant bilateral agreememysesi by Chile, such as those with the
European Union, Canada, China, Colombia, Japantr#lias Peru and Panama, so as the
P-4/ Trans-Pacific Strategic Economic Partnershigre@ment (Chile, New Zealand,
Brunei Darussalam and Singapore).

On the third moment of this study, we introduce th&n aspects of the Chilean
labour legislation, in order to infer the impactstbe inclusion of those international
commitments on the Chilean domestic legal systehmpter 9). In order to accomplish
with this goal, however, there is not only a dgs#on of Chilean law, but also a
comparative analysis with the legislative bodiesotlier South American States. The
discussion is extended to several topics, suchmggdogyment contracts (definition, basic
contents, categories, special contracts, individuad collective dismissals, notice of
termination of employment), remuneration (minimurag®, supplementary annual salary,
insalubrity premium, risk premium), working timeafly/weekly journey, daily rest period,
interval between working days, weekly rest, anrle@ave, overtime, nightwork, effective
working hours), licenses and family protection goatl and maternal leave, day nurseries
and breastfeeding), special topics regarding womemork (prohibition of certain
activities, equality between men and women, pregmamkers), employment of minors,
worker’s nationality, social security (pensionsaltreprotection, unemployment insurance,
insurance for occupational injuries), vocationalu@ation/training, trade unions and
procedural labour law.

In addition, this paper discusses if the inclussbsocial clauses on FTAs fostered
the observance of the fundamental ILO principle€lnile (chapter 10), in topics related to
child labour, right to organize and freedom of asson, non-discrimination and forced
labour.

At last, on chapter 12, this research will bringhdasions concerning connections

between the establishment of social clauses onekalaFTAs signed by Chile and its

15



labour and social security laws and policies, examgi topics such as the relationship
between those clauses and the ratification of llo@ cConventions, recent legal reforms

and the development of enforcement mechanisms.

In sum, it is patent that the international commyumust find an efficacious legal
mechanism able to impose labour standards uniwer3dlerefore, the main scope of this
study is debating — making use of the Chilean agpee — if the incorporation of social
clauses on free trade agreements may be employmhgdementary solutions for the lack
of coerciveness which is the great challenge fanethe International Labour La#on
our current globalized socief§.

As stated by SMITH and SOLINGER “the world is at a crucial crossroads (...)
we live in interesting times. (...) Blind faith iine unfettered market without concern for
social consequences led to fascist and StalineteStlast time. Freedom must be more
than the protection of property rights. Let us hdpat there is truly progress — and not
only for the selected felv

% SZASKI, Istvan.International Labour LawAw.Sijthoff-Leyden/ Budapest:1968. “This designatibas
been given to the section of labour law in pubtiternational law, i.e., the sum total of the rubdégublic
international law which regulate international leggations in the sphere of labour law. Rulesho$ ttlass

are included in several bilateral or multilateragllective conventions on labour, of which the Labo
Conventions approved at conferences of the ILO @méva and since ratified by the member States are
among the foremost.” DELGADO, Mauricio Godinl@urso de Direito do Trabalhd? ed. Sédo Paulo:LTr,
2004. p. 61. “Cabe acrescer-se, por fim, a fungéitizatéria e democratica, que é propria do Dweilo
Trabalho. Esse ramo juridico especializado torrgu+ga histéria do capitalismo ocidental, um dos
instrumentos mais relevantes na insercdo da satdedaondmica de parte significativa dos segmentos
sociais despossuidos de riqueza material acumutadae, por isso mesmo, vivem, essencialmenteedo s
préprio trabalho. Nesta linha, ele adquiriu o cardio longo dos Ultimos 150/200 anos, de um daosipais
mecanismos de controle e atenuacao das distorg@ésesonémicas inevitaveis do mercado e sistema
capitalistas. Ao lado disso, também dentro se snedb democratica e civilizatoria, o Direito do Hatno
consumou-se como um dos mais eficazes instrumeetgestdo e moderacdo de uma das mais importantes
relacdes de poder existentes na sociedade conténgagra relacdo de emprego.”

36vICUNA, Francisco Orregolnternational Dispute Settlement in an Evolving I&ibSocietyCambridge:
Cambridge University Press, 2004. P.3. “An intdoral society evolves, the phenomenon of globabmat

is taking hold. Beginning with the integration @fidncial markets and followed by the partial lideation

of world trade, globalization appears to be afasfeature of international society. These develppis are

in turn linked to the revolution in communicatioasd information technology, the fourth technologica
revolution, new horizons in science, and the powerinergence of leading developing economies tha¢ h
introduced new dimensions into international contipenhess”.

37 SMITH, David A. SOLINGER, Dorothy J. TOPIK, Stevénh (eds.)States and sovereignty in the global
economy.Routlegde. London, 1999. p.17. “The world is atracial crossroads. In the curse, we live in
interesting times. (...) Blind faith in the unfetd market without concern for social consequenegsto
fascist and Stalinist States last time. Freedomt rhesmore than the protection of property rightst ls
hope that there is truly progress — and not onlyttfe selected few.”
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2. THE INTERNATIONAL LABOR ORGANIZATION

“God sells us all things at the price of labor.”
Leonardo da Vinci (1452-1519), Italian
polymath: painter, sculptor, architect, musician,
scientist, mathematician, engineer, inventor,
anatomist, geologist, cartographer, botanist and
writer.

2.1. THE HISTORICAL ROLE OF THE ILO

The idea to bring up an international body capdbl@romote minimum labour
standards globally has its origins in the end ef XX century. An International Labour
Office was founded on May®1 1901 in Basel, Switzerland, with the scope tonpote
labour standards, to give publicity to differentioaal labour legislations and to centralize
the debate on those fiefdsNevertheless, the quality step was made only #fteend of
the World War |, by the Versailles treaty, whicht ag the International Labour
Organizatior®.

Since its founding, in 1919He old lady of the UN systérhas gone through a
dialectical process of adaptation and chdhgehe ILO survived the Great Depression, the
World War II, decolonization processes and The Gu&far. It played a central role in the
support of labor rights, and it became a real dlalsganizatiofi’, currently with 183

Member States.

% MAZIERE, Pierre.Droit Social International Paris: Archétype, 2007. p. 30. “L’idée d’un omy@hargé

de promouvoir des normes minimales de protectiomatiere de droit du travail est née en Suissefia du
19iéme siécle. Si les premiéeres initiatives échenigrl’'idée devait étre évoquée, notamment, a Beti
mars 1890. Au congres international de législationtravail de Paris, en 1900, fut votée I"adopii@s
statuts d’une Association internationale pour latgmtion |égale des travailleurs, et la créatiomndOffice
internationale du travail. Cet office a commencdoactionner le ler mai 1901, a Bale. Entre autres,
I’Association s”étatit donnée pour but dervir de lien entre ceux qui, dans les pays imklst considerent

la législation protectrice des travailleurs commeécassaire Mais la n"était pas son seul objectif. Dés sa
création, I"’Association a été concue également coram organe de centralisation et de publication de
Iégislation sociale.”

* SENGENBERGER,Werne©p.cit. p.12. “For the creation of the ILO and the settifignternational labor
standards a comprehensive coalition of interestgpad consensus, was required. In 1919 there egpéa

be one of those great moments in history whichea@d a broad-based consensus among conflictingpgrou
The ideas and pronciples that were written on ldigot’ part of the Treaty of Versailles had gradipaleen
conceived in the course of the™@entury by a rather diverse constituency.*

“9“The original text of the Constitution, establishia 1919, has been modified by the amendment 8219
which entered into force on 4 June 1934; the Imsémt of Amendment of 1945 which entered into fayoe
26 September 1946; the Instrument of Amendment9dblwhich entered into force on 20 April 1948; the
Instrument of Amendment of 1953 which entered fiotge on 20 May 1954, the Instrument of Amendment
of 1962 which entered into force on 22 May 1963] #re Instrument of Amendment of 1972 which entered
into force on 1 November 1974Source ILO.

“l MAUPAIN, Francis.Is the ILO effective in upholding worker's rights®flections on the Myanmar
experienceln: ALSTON, Philip. (ed.Labor rights as Human Right®©xford University Press, 2005. p. 88.
“After surviving the great depression — which reggneted a serious blow to the credibility of achigvsocial
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Examples of the ILO's dynamic evolution include (tt)e Declaration of
Philadelphia®, adopted in 1944 to reaffirm the importance of humanistic and deraticr
principles which have embodied the ILO's role siné®ur fundamental pillat$
customized a brand new configuration for the Orgatnon: (i) the key-statement that
“labour is not a commodity”, (ii) the acknowledgemé¢hat the freedom of expression and
freedom of association must be guaranteed, (ig) mhcognition that the fight against
poverty must be kepavec une inlassable énergie au sein de chaguematipar un effort
international continue et concetténd (iv) the idea that the ILO must be based on
tripartisni®. (2) More recently, establishirthe concept of “decent work”, based on the

conception that workers' rights, labor standardgatmon of employment, enterprise

progress through voluntary State action, the IL@ taface WWII. Unlike the League of Nations, itdha
survived thanks to its decision to join the camptlué allies materialized by its move from Geneva to
Montreal, and the tripartite support it has enjogedoss countries after the war. Afterwards, th® Had to
endure the process of decolonization and the Cadd. Wkom an initial membership that was largelyitiém

to European industrialized countries, the ILO beeantruly universal organization. The ILO is nowifey

the new challenges of globalisation.”

42 SUSSEKIND, ArnaldoOp. Cit. p. 124. “(...) a Declaracao de Filadélfia, relata@s fins e objetivos da
OIT, deu nova dimensao ao Direito Internacionaldabalho e ampliou as finalidades e a competeresaal
organizacao. (...) além de referir-se a quest@ésal de Direito do Trabalho e Seguridade Soaialyiu,
entre os programas que a OIT deve fomentar: atplmido emprego e a elevacédo dos niveis de vida; a
formacéo profissional e a garantia de iguais opatides educativas e profissionais; a colabiraceie e
empregadores e empregados na preparacao e aplidasamedidas sociais e economicas; a protecao a
infancia e a maternidade e a promoc¢éo de alimehtdstacdo, recreacdo e cultura adequados (artEll
estabeleceu que a OIT deve colaborar com 0s desngiismos internacionais competentes visando a
adocdo de medidas sobre a expansao da producdocendomo, sem graves flutuacBes, 0 progresso
econdmico e social das regies menos desenvolvidésyorecimento de um comércio internacional de
volume elevado e constante, a melhoria da saldpedeicoamento da educacdo e o bem-estar de ¢sdos
povos (art. IV).”

“3 Declaration concerning the aims and purposes @fiiikernational Labour Organisation - “The General
Conference of the International Labour Organizatimeeting in its Twenty-sixth Session in Philadéph
hereby adopts, this tenth day of May in the yeaetden hundred and forty-four, the present Dedtaradf

the aims and purposes of the International Labagafization and of the principles which should insphe
policy of its Members.”

“ MAZIERE, Pierre Op. cit. p.32. “Lorsqu’éclate la seconde guerre mondial]Tl est déja une institution
suffisamment développée pour que, a bord du cédirBssomac, et ‘quelque part sur I'ocean Atlantigles
alliés rappellent dans la Charte de I’ Atlantique tulibération de la peur et du besoin reste, fEsialliés, y
compris en temps de paix, leur objectif prioritait@ poursuite de cette quéte, qui est celle deisdde
I"homme, de leur respect, de leur diffusion unigesreprendra avant méme que tout conflit miléagoit
éteint, le 10 mai 1944, jour que verra la Conféeehtternationale du Travail adopter la Declarati
Philadelphie aux fins de moderniser les objectifia &onstitution de I'OIT. Quatre principes fondantaux
donnent a I'Organisation sa nouvelle architecturée travail n'est pas una marchandise, - les tiser
d’expression et d association doivent étre gasntil lutte contre la pauvreté doit étre maingefavec une
inlassable énergie au sein de chaque nation et yrareffort international continue et concerté le
tripartisme demeure le ciment des travaux de ['OIT.

“5 Declaration of Philadelphia, article-I“The Conference reaffirms the fundamental principlesvhich the
Organization is based and, in particular, tl@tiabour is not a commodityb) freedom of expression and of
association are essential to sustained progiesspoverty anywhere constitutes a danger to prosperit
everywhere(d) the war against want requires to be carried oh witrelenting vigour within each nation,
and by continuous and concerted international effowhich the representatives of workers and eygiig
enjoying equal status with those of governmentis, yath them in free discussion and democratic sieai
with a view to the promotion of the common welfare.
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development, social protection and social dialogieeinterdependent and complementary
mechanisms.

During the last nine decades the International Laaanization (ILO) has been
playing a relevant role in advocating workers’ t&f and in the constitution of
municipaf’ and international labor polici®s The ILO has continuously collaborated with
Member States to implement labor stand&dirough methods which includeechnical
assistance, training, research, information excbangpcial dialogue and tripartite
consultations.

In the past few years, the ILO has increased itgtfan in the promotion of
workers’ rights. However, frequent breaches of fmiowns related to labor righfshave
checked its capacity to enforce fundamental norstabéished by its own Conventions.
Hence, the main challenge currently faced by th® ik to make an all out effort to
increase its effectiveness in advocating and implegimg labor standards on a global

multilateral systertt.

** KAUFMAN, Bruce G.The global evolution of IRLO: Geneva, 2004. p. 212. “Since its foundation i
1919, the ILO has been the single most active afidential force in the world community pressurifg)
governments to take a more humane, progressiveestgabor.”

* SWEPSTON, LeeGlobalization and International Labor Standards:uctering the Seattle syndrome.
Conference addressed in Lund, in 2002. “lts essleptirpose was, and remains, to create a systdaiof
standards applicable to the entire world.”

*® O’HIGGINS, PaulOp.cit. p.57. “The ILO was the first international orgariaa to set labor standards,
which include, in particular, ILO Conventions, remmendations, and, above all, the ILO Constitutiself
.)

* KAUFMAN, Bruce G.Op. Cit.p. 203. “(...) during the nineteenth century a nembf social reformers,
trade unionists and humanitarian employers hadi¢abfior adoption of international labor standardh&if
motivation was partly a humanitarian desire to iowarthe conditions of labor, and partly recognitibat a
coordinated effort across countries to raise lab@ndards is necessary if one country’s forwardemeant is
not to be undercut by the threat of lower cost cetitipn from others.”

% MARTINEZ, Pedro RomandOp. cit. p. 204. “Quanto a este (ltimo ponto, o papel da Ao tem sido
positivo, pois nao conseguiu evitar que algunsdéstalesenvolvessem a sua economia a custa ded&fii
condig¢8es de trabalho, quem contribuido para o comente designado dumping social, mediante o qual se
transferem empresas para paises do chamado teragido, em que os salarios e o ‘pre¢o’ das condigée
trabalho sdo mais atractivos para os empresaritss Bituacdes colocam sérios entraves a conc@rénc
internacional, levando a questionar a justificagdananutencéo de algumas regras laborais, prinogodaé
nos sistemas juridicos mais proteccionistas.”

*! POTTER, Edwardlnternational Labor Standards:the global economyl arade.In: International labour
standards and economic interdependerfed. by SENGENBERGER, Werner and CAMPBELL, Duncan).
International Institute for Labour Studies: Genel@94. p. 365. “The globalized world economy isesyv
different economic framework from that existing wtee ILO was formed in 1919.”
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2.2. THE ILO FULL LEGAL PERSONALITY

The ILO was set up as an integrant part of the ueagf Nations, but since then
have been acting as an autonomous eftigxempli gratia admitting Germany and
Austria as its members even if they were not parthe League of Nations. The same
occurred in cases concerning Brazil and Argentiviaich left the League and kept their
ILO memberships.

Particularly after the World War IlI, with the signee of the UN Charter, in San
Francisco (1945), and the subsequent revisioneofli® Constitution, in Montreal (1946),
the ILO autonomy became definitively affirmiédparticularly through the article 39of
the ILO constitution — which declares its full jdical personality.

Nowadays the ILO still maintains its independenoceder the regime of a
specialized agency of the United Nations, in acaoce with the article 57 of the UN
Charter.

2.3. THE ILO STRUCTURE
The ILO has a tripartite structure, both considgrthe number of organs (the

International Labor Conference, the Administratveuncil and the International Labour

Office) and the representativeness inside tAem.

%2 SUSSEKIND, ArnaldoOp. Cit.p. 119. “A Organizacéo Internacional do TrabalBdT( foi criada pelo
Tratado de Paz, de 1919 (Tratado de Versailleshocparte da Sociedade das Nacdes, da qual recebia a
receita destinada ao custeio das atividades entlidzen (...) A autonomia da OIT se esbocou, desge, |
guando a Primeira Reunido da Conferéncia Internatido Trabalho (Washington, 1919) deliberou admiti

a Alemanha e a Austria como membros da Organizaa@@@sar de nao serem partes da Sociedade das
Nacdes (SDN), tendo sido essa orientacao seguidegmer dos anos, em relagdo a outros Estadosdgor
turno, quando, em 1920, a Argentina se retirouldli,Albert Thomas defendeu, com sucesso, a tesgiele

ela poderia continuar como membro da OIT. E, nammaedécada, esse entendimento permitiu a permanéncia
do Brasil nessa Organizacdo, quando também sgaesla SDN.”

3 SUSSEKIND, ArnaldoOp. Cit.p. 119. “Com a aprovacéo da Carta das Nacdes U(®#s Francisco,
1945), da qual resultou a criacdo da ONU e a revikd Constituicdo da OIT (Montreal — 1946), ficou
definitivamente afirmada a personalidade juridicdppa da OIT, como pessoa juridica de direito jmabl
internacional.”

> Article 39— “The International Labour Organization shall gess full juridical personality and in particular
the capacity(a) to contracty(b) to acquire and dispose of immovable and movaldggty;(c) to institute

legal proceedings.”

*°Article 57 — “1.The various specialized agencies, establigheihtergovernmental agreement and having
wide international responsibilities, as defined tireir basic instruments, in economic, social, qaltu
educational, health, and related fields, shall beupht into relationship with the United Nations in
accordance with the provisions of Article 63. 2cBagencies thus brought into relationship withwméted
Nations are hereinafter referred to as speciakghcies.”

*® MARTINEZ, Pedro RomanoDireito do Trabalho.Instituto de Direito do Trabalho da Faculdade de
Direito de Lisboa/ Lisboa: Almedina,2002. p. 198. OIT é uma organizacdo internacional com uma
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In accordance with the ILO Constitution, article 2:

“The permanent organization shall consist of:

(@) a General Conference of representatives of the
Members;

(b) a Governing Body composed as described inlartic
7; and

(c) an International Labour Office controlled byeth
Governing Body.”

2.3.1. The International Labour Conference

The most relevant ILO instance is thiernational Labour Conference, which
has legislative function§ meeting every June in Geneva. It is composedebggdtions
from every ILO member States, which must respeetghnciple of tripartism on their
composition®. Indeed, every member State counts with four gdets, two of them
representing the government, one representing gm@wsdoand the other one being a
representative of employeégILO Constitution, article 3%). Those delegates, however,
are free to deliberate and vote (article®},1and actually there are frequent dissonant

voices and votes inside the same deleg&fiofihe Conference’s main role is to elaborate

estrutura original, pois apresenta uma composig@artida sob dois aspectos: no que respeita acraide
Orgaos e em relacdo a representatividade dos psoprjaos.

>" MAZIERE, Pierre.Op.cit. p.31. “En son sein, la Conférence InternationaleTdavail définit les lignes
essentielles de la politique sociale internationadée les conventions et recommendations de |"G\iit,leur
application, et vote le budget. Il faut insister Boriginalité de cette Organisation, qui reposeteutes ses
composantes et pur chacune de ses procéduresmindipe d une représentation tripartite. Il esutée que
participent & son fonctionnement des représentimigouvernements des Etats membres, des représentan
des employeurs, et des représentants des sal@eée. triple représentation est présente jusqus tem
organes dirigeants de I'OIT.”

* MARTINEZ, Pedro RomandOp. cit.p.199. “Na Conferéncia Geral ha uma representagéartida, pois
nela tém assento os representantes dos EstadmssstasacOes sindicais e das associa¢des patrGaala.
Estado tem quatro representantes, dois homeadosGoelerno, um pelas associacoes sindicais e ums pela
associacoes patronais (...) representantes sisdicaatronais nao dependem de nomeacao governamenta
ndo tém de respeitar a orientacdo de seu préprier@o nas votacdes (...). A Conferéncia Geral, em
principio, redine uma vez por ano (...) tem compmatépara aprovar recomendacdes e convencdes.”
*MAZIERE, Pierre.Op.cit. p.33. “La Conférence Internationale du TravailTiCse réunit annuellement &
Genéve au mois de juin. Elle se compose des rayieégs de tous les Etats membres de I'Organisatian,
en sont les délégués. Chaque délégation incarpérieipe du tripartisme. Une délégation se comparse
effet de deux délégués gouvernamentaux, un dékeguésentant les intéréts des employeurs eu uguiglé
représentant les intéréts des travailleurs.”

% Article 3.1. “The meetings of the General Confeenf representatives of the Members shall be fnefd
time to time as occasion may require, and at lease in every year. It shall be composed of four
representatives of each of the Members, of whomdtinadl be Government delegates and the two otthails s
be delegates representing respectively the em@@at the workpeople of each of the Members.”

® Article 4. 1. “Every delegate shall be entitled vtote individually on all matters which are takemoi
consideration by the Conference.”

2 MAZIERE, Pierre Op.cit. p.34. “Chaque délégué s exprime et vote librenmuitte & entrer en opposition
avec les autres membres de sa propre délégation.”
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and adopt Conventions and recommendations, so esntool the enforcement of those
norms on the members” domestic legal systems. MugeZonference examines the annual
report prepared by the International Labour Offitegpproves the Organization’s budget

and elects the Governing Bddy

2.3.2. The Administrative Council

The Administrative Council (also named as the ‘Governing Body’) is the ILO
executive body, which meets twice a year. In acamoce with the Article % of the ILO
Constitution, it shall be composed by 56 membeesnd 46 elected (18 representing
States, 14 representing trade unions and 14 repnegeemployer’s associations) and 10
with effective nomination (from the ten most immort industrial countrie®) The
Council takes political decisions concerning theednational Labour Office, and

establishes theotdre du jout of the International Labour Conference (artick®®. More,

8 MAZIERE, Pierre.Op.cit. p.34. “De fait, I'OIT n"hésite pas & compareClanférence a un parlement
international du travail (...) la Conférence élabet adopte des normes internationales du travasl formes

de conventions et recommandations. (...) en sievidpplication pour chaque Etat membre. Elle ossp
pour ce faire des rapports qui lui sont annuellenfenrnis par lesdits Etats, déclinant |'obligatide
soumission que leur fait I'article 19 de la Comusitin de I'OIT, et d"autres mécanismes de connédelier

de I'application des normes. (...) la Conférenarere annuellement le rapport global préparé pBukeau

(...) la Conférence est un forum devant lequel débtattues librement les plus larges questionsisscet de
travail qui intéressent le monde entier. (...) €Cake enfin qui adopte le budget de I"Organisagbmui en

élit le Conseil d"Administration.”

* Article 7.- “1. “The Governing Body shall consist of fifty-sipersons:Twenty-eight representing
governments, Fourteen representing the employedsFaurteen representing the workers. 2. Of thentyve
eight persons representing governments, ten shallafpointed by the Members of chief industrial
importance, and eighteen shall be appointed byvtmbers selected for that purpose by the Government
delegates to the Conference, excluding the delegaiteahe ten Members mentioned above. (...) 3. The
Governing Body shall as occasion requires determihigh are the Members of the Organization of chief
industrial importance and shall make rules to emghat all questions relating to the selection lodf t
Members of chief industrial importance are congdeby an impartial committee before being decidgd b
the Governing Body. Any appeal made by a Membeanftioe declaration of the Governing Body as to which
are the Members of chief industrial importance Ishel decided by the Conference, but an appealédo th
Conference shall not suspend the application ofid@aration until such time as the Conferenceds#ecthe
appeal. 4. The persons representing the employershe persons representing the workers shall doetezl
respectively by the Employers' delegates and thek&¥s' delegates to the Conference. 5. The perod o
office of the Governing Body shall be three ye#rfor any reason the Governing Body elections dbtake
place on the expiry of this period, the Governingd shall remain in office until such elections aedd.
(.)"

5 MARTINEZ, Pedro RomanoOp. cit. p. 199. “Do Conselho de Administracdo fazem pa&arembros,

46 sdo eleitos e 10 sdo de nomeacéo efectiva. @roe eleitos também se integram na composi¢éo
tripartida, pois 18 representam os Estados, l4eseptao associacoes sindicais e outros 14 assegiaco
patronais (...). Os membros efectivos sdo nomepelos dez Estados de maios importancia industrial ©
Conselho de Administracdo tém, entre outras incmeib8, por funcdo estudar os problemas relativos ao
Direito do Trabalho e elaborar as propostas deeamgfies, que vao ser apresentadas a assembléia.”

% Article 14.-“1. “The agenda for all meetings of the Conferend be settled by the Governing Body,
which shall consider any suggestion as to the am¢nat may be made by the government of any of the
Members or by any representative organization neizeg for the purpose of article 3, or by any publi
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it prepares the Organization’s budget and ele@slt®’s Director Generdl (article 8§%).
The Council is composed by several commissions @rdmittees, so as by working
groups on specific topics, which submit periodisa®s to Council’s approVal

2.3.3. The International Labour Office

The International Labour Office, on the other hand, performs the role of a
permanent secretariat, centralizing the informatmovided by all State Members,
particularly those concerning their respective dstinesocial legislatiorS. Also, it
develops several technical cooperation programemsting with offices all around the
globe. Its head is the ILO Director Genétalts main functions are prescribed by the ILO
Constitution, Article 10:

Article 10 — “1. The functions of the International
Labour Office shall include the collection and
distribution of information on all subjects relagjrto

the international adjustment of conditions of
industrial life and labour, and particularly the
examination of subjects which it is proposed todri
before the Conference with a view to the conclusion
international Conventions, and the conduct of such
special investigations as may be ordered by the
Conference or by the Governing Body.

2. Subject to such directions as the Governing Body
may give, the Office shall:

international organization. 2. The Governing Botiglsmake rules to ensure thorough technical pidjmar
and adequate consultation of the Members primadiycerned, by means of a preparatory conference or
otherwise, prior to the adoption of a ConventiofRecommendation by the Conference.”

" MAZIERE, Pierre. Op.cit. p.35. “Le Conseil d’Administration est |'organeéeutif du Bureau
International du Travail, qui se réunit deux foa @n; une session compléte d’automne (en novembre)
autre au printemps (mars-avril). (...) C’est catance qui prend les décisions relatives a I#igoé du
BIT et établit I'ordre du jour de la Conférencechmiationale. (...) élabore encore le programmé@i let le
budget qu’il soumet a la Conférence pour adoptian élit le Directeur général.”

® Article 8 -”1. There shall be a Director-General of the Intgomal Labour Office, who shall be appointed
by the Governing Body, and, subject to the instomst of the Governing Body, shall be responsibletiie
efficient conduct of the International Labour Offiand for such other duties as may be assigneutozh
The Director-General or his deputy shall attendradetings of the Governing Body.”

% MAZIERE, Pierre.Op.cit. p.36. “Le Conseil d’Administration répartit en seein le travail entre des
commissions et comités. Au besoin, il établit desuges de travail appelés a examiner certainegiqnss
spécifiques. (...) Naturellement, I'ensemble desnf@@sions et Comités fait régulierement rapport au
Conseil d"Administration des diverses activitésdwgtes sous leur responsabilité. (...) Dans leseawtas les
rapports des Commissions sont adoptés par le Geases procédure particuliére (...).”

' MAZIERE, Pierre.Op.cit. p.36. “Le Bureau International du Travail (BIT$td organe permanent de
I’OIT, dont il incarne le secrétariat. (...) cefiter de nombreuses informations en provenanceliffésents
Etats membres, notamment relatives au contenwde liggislations sociales respectives.”

" MARTINEZ, Pedro RomandOp. cit.p.200. “O Secretariado Internacional do Trabalh) em poderes
de execucéo e é chefiado por um Director Geraigdado pelo Conselho de Administracéo.”
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(a) prepare the documents on the various itemésef t
agenda for the meetings of the Conference;

(b) accord to governments at their request all
appropriate assistance within its power in connacti
with the framing of laws and regulations on theibas
of the decisions of the Conference and the
improvement of administrative practices and systems
of inspection;

(c) carry out the duties required of it by the pssons

of this Constitution in connection with the effeeti
observance of Conventions;

(d) edit and issue, in such languages as the Gawgrn
Body may think desirable, publications dealing with
problems of industry and employment of internationa
interest.

3. Generally, it shall have such other powers and
duties as may be assigned to it by the Conference o
by the Governing Body.”

2.4. 1LO NORMATIVE INSTRUMENTS

The ILO normative instruments are conventions, maoendations, declarations,

resolutions and conclusions.

2.4.1. Conventions

Conventions are species of international treaties, normatingndatory and
programmatic documents approved by internationstititions as the ILO. They have to
be approved by qualified majority (two-thirds matpraccordingly to the article 193.
Nevertheless, only after internal ratificatidrthey become formal sources of domestic

Law, heteronomous normative sourées

2 Article 19- “2. In either case a majority of two-thirds ofthotes cast by the delegates present shall be
necessary on the final vote for the adoption ofGlm@vention or Recommendation, as the case malybe,
the Conference. “

" MARTINEZ, Pedro RomandOp. cit.p.200. “Tais convencées seguem o regime geral,edida em que
tém que ser aprovadas e ratificadas pelos Estajles,passardo a ser partes nas mesmas (...), mas,
contrariamente ao que é usual, elas ndo sdo nelgsgielos Estados. “

"4 DELGADO, Mauricio GodinhoOp. cit.p. 154. “Convencdes sdo espécies de tratados. iDenstse em
documentos obrigacionais, normativos e programgitagovados por entidade internacional, a que adere
voluntariamente seus membros. (...) podem ser ftorteal do Direito interno aos Estados envolvidos.
Assim, irdo se englobar no conceito de fonte nauaateterénoma (lei, em sentido material ou sentido
amplo), desde que o respectivo Estado lhes camfificacdo ou adesao — requisitos institucionaisvados

da soberania.”
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It is also noteworthy that if a Convention does rezch the two-thirds majority, it
is still possible to agree to such a Convention rmgnthe Members which supported it
(article 21.7°).

By now the ILO has enacted 188 Conventions, whi@y foe classified in three
categories: fundamental (core) Conventions, psi@itd ordinary ones.

Fundamental ILO Conventions (also known as ‘core Conventions’) are those
defined as such by the 1998€claration of Fundamental Principles and Rightsaadrk,
which aimed to constitute an universal set of woskeghts, ensuring that social advances
follows economic development. The current ILO Cartians considered as ‘core’ ones

are:

1. Freedom of Association and Protection of the Rigl®rganize Convention, 1948
(No. 87)

2. Right to Organize and Collective Bargaining Conuamnt1949 (No. 98)
3. Forced Labour Convention, 1930 (No. 29)

4. Abolition of Forced Labour Convention, 1957 (No5)0

5. Minimum Age Convention, 1973 (No. 138)

6. Worst Forms of Child Labour Convention, 1999 (482)

7. Equal Remuneration Convention, 1951 (No. 100)

8. Discrimination (Employment and Occupation) Convemtil958 (No. 111)

‘Priority’ conventions, on the other hand, are those which are stronytp@raged
By the ILO “because of their importance for the functioningtbé international labour

standards systenf®. They are:

1. Labour Inspection Convention, 1947 (No. 81) ;

2. Labour Inspection (Agriculture) Convention, 196&( 129) ;

S Article 21 —“1. If any Convention coming before the Conferefmefinal consideration fails to secure the
support of two-thirds of the votes cast by the gales present, it shall nevertheless be withinigte of any
of the Members of the Organization to agree to stimhvention among themselves.”

® “The ILO's Governing Body has also designated famofour conventions as “priority" instruments,
thereby encouraging member states to ratify theoadme of their importance for the functioning o th
international labour standards syste@durce ILO.

25



3. Tripartite Consultation (International Labour Stardk) Convention, 1976 (No.
144) ;

4. Employment Policy Convention, 1964 (No. 122).

And finally, ‘ordinary’ Conventions are those which are not classified as priority
or fundamental ones.

More about the enforcement of ILO Conventions Wil debated further, still on
this chapter.

2.4.2. Recommendations

Recommendationsare also documents approved by the Conferenceeoeral
assmbly by a two-thirds majority (article 19.2)lléaving a proposition from a competent
technical commission. Nevertheless, differentlyCainventions, recommendations do not
need any kind of ratification procedure, do notdme mandatory and do not set up
rights or obligations for the ILO membétsThey are referential rules, material sources of
Law, which should be used as inspiration by Stateshe elaboration of their own social
politics and domestic legislatiGh

However, in spite of this non-mandatory nature, th® closely observes the
implementation of recommendations on its Membersadcordance with article 1§%of
the ILO Constitution.

" MARTINEZ, Pedro RomandDp. cit.p.201. “Das recomendacdes constam medidas a ppréiva pelos
Estados membros, que ndo sao vinculativas.”

8 DELGADO, Mauricio GodinhoOp. cit. p. 155. “A recomendacdo consiste em diploma progtiam
expedido por ente internacional enunciando ap@d@rento normativo considerado relevante para ser
incorporado pelos Estados. A declaracdo tambémeét@vprogramatico, embora expedido por Estados
soberanos em face de determinado evento ao coogféaato a recomendacdo como a declaracdo nao
constituem fontes formais do Direito, nao geraniteitds e obrigacdes aos individuos na ordem jcaidi
interna dos Estados celebrantes. Contudo, certantémt o carater de fonte juridica material, uma ez
cumprem o relevante papel politico e cultural dduirir os Estados a aperfeicoar sua legislacaonatea
direcdo lancada por esses documentos programétteosacionais.”

" MAZIERE, Pierre.Op.cit. p.47. “La décision d"adopter une recommandatitmplace d une convention
est prise par la CIT en assemblée pléniére, syogition de la commission technique compétent@.lies
recommendations different des conventions en celemenesures qu’elles renferment ne deviennent pas
obligatoires par voie de ratification. Elles ne tsdfailleurs pas soumises a cette procédure, ettpas
vocation a devenir des traités internationaux. temommendations constituent seulement des normes de
référence dont elles incitent les Etats membrémapsrer en matiére de politique sociale.”

8 Article 19 — “6. In the case of a Recommendatia): the Recommendation will be communicated to all
Members for their consideration with a view to effbeing given to it by national legislation or ettvise;

(b) each of the Members undertakes that it will, withi period of one year at most from the closinghef
session of the Conference or if it is impossibléngito exceptional circumstances to do so withi pleriod

of one year, then at the earliest practicable maraed in no case later than 18 months after thsirgpoof
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2.4.3. Other instruments: declarations, resolutiongind conclusions

Other ILO normative instruments are declaratiorsolutions and conclusions,
which may be differentiated by their origins andiemts”.

Declarations are documents adopted by the Administrative Cdouarnd by the
Conference, stating ILO fundamental principles asdential objectives, so as technical
regulation&?.

At last, resolutions and conclusionsmay be taken by the Conference, technical
commissionsad hocbodies, regional conferences (articlé3&nd technical meetints

depending on their convenience.

2.5. THE ILO VOLUNTARY CHARACTER

The ILO founding fathers strived to create an oigation with a self-executing
supranational legislation which could be imposedrupll of its Members. However, this
idea met strong international resistance, sinceetheas the danger of disincentive
countries to join the organization, or become slby setting lower common standards
in order to accommodate more Members.

Contrariwise to other international legal schentles,most part of ILO regulations

do not have the pretentious to be considered salfaned or self-executing.

the Conference, bring the Recommendation beforaligority or authorities within whose competertoe t
matter lies for the enactment of legislation oresthction;(c) the Members shall inform the Director-General
of the International Labour Office of the measutaken in accordance with this article to bring the
Recommendation before the said competent authoritguthorities with particulars of the authority or
authorities regarded as competent, and of the ractaken by them;(d) apart from bringing the
Recommendation before the said competent authoriguthorities, no further obligation shall resbophe
Members, except that they shall report to the DineGeneral of the International Labour Office, at
appropriate intervals as requested by the GoverBiody, the position of the law and practice in thei
country in regard to the matters dealt with in Recommendation, showing the extent to which effexst
been given, or is proposed to be given, to theipimvs of the Recommendation and such modificatmmns
these provisions as it has been found or may badfoecessary to make in adopting or applying them.”

81 MAZIERE, Pierre.Op.cit. p.47. “Les déclarations et les résolutions sor istruments de politique
sociale. lls different cependant quant a leur amntet quant a leurs origines.”

81d. p.48. “(...) I'appellation “déclaration’ est rég&s aux textes les plus solennels adopté par lsdilon
d’administration et la CIT. Dans leur contenu,déslarations proclament des principes fondamentdes,
objectifs essentiels de I"Organisation, mais adssinormes techniques dun niveau variable.”

8 ]LO Constitution -Article 38 -“1. The International Labour Organization may cam¥esuch regional
conferences and establish such regional agencimsabe desirable to promote the aims and purpafade
Organization. 2. The powers, functions and proocedirregional conferences shall be governed bysrule
drawn up by the Governing Body and submitted toGleeral Conference for confirmation.”

8 MAZIERE, Pierre.Op.cit. p.48. “Des ‘résolutions’ et des ‘conclusions’ sattcore prises par divers
organes internes de I'OIT, comme la Conférenceratmnale du Travail, les commissions techniques d
experts, les conférences spéciales, les corps poégsouvrir des secteurs en particulier (..9,denférences
régionales et les réunions techniques tenus erRPssidique, Afrique, Europe, et en Amérique.”
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After the adoption of Conventions by the InternasibLabour Conference, they
have to be ratified and internalized as domestgislation by the competent internal
authorities within the period of one year — extdiidao 18 months (article 19.5. (a) (b)
(©)®). Those ILO non-fundamental Conventions remairtiva until a certain number of
ratifications is reach&f The ratification is, therefore, not only a confation of a certain
agreement, but a free and voluntary acceptatiosngby a sovereign Stéfe

Ratifications shall be communicated by the ILO Memnsbto the Director-General
(article 19.5 (d¥), who shall report tothe Secretary-General of the United Nations for
registration in accordance with the provisions ofide 102 of the Charter of the United
Nationg(article 20°%).

Moreover, States that have ratified Conventionstrptesent every year a report to
the International Labour Office concerning thtee’ measures which it has taken to give
effect to the provisions of Convention§These reports shall be made in such form and
shall contain such particulars as the Governing Bathy requedt(article 22°).

Furthermore, periodical reports must be deliveneghan cases of non-ratification

by the domestic competent authoritfes

% Article 19 — ‘5. In the case of a Conventid@) the Convention will be communicated to all Membfers
ratification; (b) each of the Members undertakes that it will, witthie period of one year at most from the
closing of the session of the Conference, or i$ iitmpossible owing to exceptional circumstancesldoso
within the period of one year, then at the earl@stcticable moment and in no case later than 18tmso
from the closing of the session of the Confereteig the Convention before the authority or auties
within whose competence the matter lies, for thecament of legislation or other actiofe) Members shall
inform the Director-General of the Internationabbar Office of the measures taken in accordance thit
article to bring the Convention before the said petant authority or authorities, with particularfstioe
authority or authorities regarded as competent,oditide action taken by them;(...)”

% MAZIERE, Pierre.Op.cit. p.52. “Malgré son adoption par la Conférence hationale du Travail, une
norme OIT demeure en quelque sorte inactive, commsommeil, jusqu’a ce qu’elle obtienne un nombre
déterminé de ratification, qui la rendent active.”

81d.. p.55. “La ratification d’une Convention OIT est acte purement volontaire, effet de sa souveraineté,
pour lequel un Etat prend |'engagement d"appligiaes son droit national les dispositions d"un imstnt
international. Il est important est ici de rappejae, lors de son adoption devant la Conférenegriationale
du Travail, la Convention ne recoit la signaturautun des Etats membres. Sa ratification postérieien
est donc pas une confirmation, mais |"acceptatie ket volontaire donnée par un Etat souverain.”

8 Article 19 — “5 (d) “if the Member obtains the consent of the autlyodt authorities within whose
competence the matter lies, it will communicate fitienal ratification of the Convention to the Ditec
General and will take such action as may be nepessanake effective the provisions of such Coniamt

¥ Article 20 — “Any Convention so ratified shall be communichtby the Director-General of the
International Labour Office to the Secretary-Gehefathe United Nations for registration in accanda
with the provisions of article 102 of the Chartérttoe United Nations but shall only be binding upgbe
Members which ratify it.”

% Article 22— “Each of the Members agrees to make an annpaltréo the International Labour Office on
the measures which it has taken to give effechéoprovisions of Conventions to which it is a pafthese
reports shall be made in such form and shall corstach particulars as the Governing Body may redques

L MARTINEZ, Pedro RomanaoOp. cit.p.201. “(...) caso o Estado n&o a ratifique, nosios do art 19, 5,
alinea e) Constituicdo da OIT, deverd, periodicamemviar um relatério sobre o Estado da sualéegis,
explicando que medidas foram tomadas.”
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Article 19.5. “(e) if the Member does not obtain the
consent of the authority or authorities within whes
competence the matter liego further obligation shall
rest upon the Member except tlitashall report to the
Director-General of the International Labour Office
at appropriate intervals as requested by the Gowegn
Body, the position of its law and practice in reghato
the matters dealt with in the Convention, showirtget
extent to which effect has been given, or is propds
to be given, to any of the provisions of the Contien
by legislation, administrative action, collective
agreement or otherwise and stating the difficulties
which prevent or delay the ratification of such
Convention?”

Notwithstanding, the non-mandatory nature of IL@ulations have suffered a
significant change during the past two decades. fiffa declaration of thd 995 World
Summit for Social Developméh(also known as the ‘Copenhagen Declaration’) dttiat
even countries which still had not ratified certdi® Conventions by then, should make
an all out efforts to accomplish with basic labaghts:

“Commitment 3 —We commit ourselves to promoting
the goal of full employment as a basic priorityooir
economic and social policies, and to enabling a#inm
and women to attain secure and sustainable livelitso
through freely chosen productive employment and
work. (...)

(a) Put the creation of employment, the reduction of
unemployment and the promotion of appropriately
and adequately remunerated employment at the centre
of strateqgies and policies of Governments, with |ful
respect for workers' rights and with the particigah

of _employers, workers and _their _respective
organizations giving special attention to the problems
of  structural, long-term  unemployment and
underemployment of youth, women, people with
disabilities, and all other disadvantaged groupsdan
individuals;

(d) Develop policies to ensure that workers and
employers have the education, information and tregn
needed to adapt to changing economic conditions,
technologies and labour markets;

(...)

(i) Pursue the goal of ensuring quality jobs, and
safequard the basic rights and interests of workers
and to this_end, freely promote respect for relevan

% The summit was held in Copenhagen (Denmark) inch1a995.

29



International _Labour _Organization _conventions
including those on the prohibition of forced andlah
labour, the freedom of association, the right tgamize
and bargain collectively, and the principle of non-
discrimination.” (...)

The referred Copenhagen Declaration, summed wihl1l®96 WTO Ministerial
Meeting in Singapore — which will be discussed be text chapter of this study —
constrained the ILO to re-adequate its norms ireotd function harmoniously with a
globalized trade systeth

Therefore, subsequently, in 1998, the Internatiduador Conference instituted the
‘Declaration of Fundamental Principles and Rightsvairk ®, stressing the necessity to
conciliate social and economic development. The81A% Declaration was the final
result of complex negotiations which found greatig&ance, particularly from developing
countries, and was finally approved by majoritythoiit the desired consendus

Notwithstandingthe 1998 ILO Declaration is considered to be one dhe most
important steps in the history of the defense of iernational labour rights. Following
the approval of the Declaration, the ILO Directogr@ral stressed the importance of the
establishment of a global social platform basedeaognized common values:

“(...) ya era hora de que la OIT se dotase de los
medios necesarios para responder a las
consecuencias sociales de la mundializacion de la
economia (...) creo que podemos estar muy orguloso
de la Declaracién que se acaba de adoptar. Graeias
ella, la comunidad internacional dispone de una
verdadera plataforma social mundial, firmemente
asentada en valores comunes. (...) se encamina a la
promocién de los principios y de los derechos

% RESTREPO, Marta AOp. Cit.p. 320. “Asi llegamos a 1998; la necesidad de addatDeclaracién sobre
Derechos Humanos surgié de la preocupacién deraucimad internacional respecto de los procesos de
globalizacion y de las eventuales consecuenciaalesale la liberalizacion del comercio, expressaolare

todo en la Cumbre Mundial de las Naciones Uniddwes@l Desarrollo Social (Copenhage, 1995) y la
Conferencia Ministerial de la OMC (Singapur, 1996 expresaron su apoyo a las normas fundamentales
del trabajo internacionalmente reconocidas y a Il @mo el 6rgano competente para establecer esas
normas y ocuparse de ellas.”

® MAZIERE, Pierre.Op.cit. p.45. “Adoptée en 1998, la Déclaration de |"Ol@lative aux principes et droits
fondamentales dau travail’ a pour objectif d’assugae le progrés social accompagne le progrés de
I"économie et du développement. Cette déclaratimmarne une démarche atypique de |'Organisation
Internationale du Travail par laquelle les Etatsmbees sont liés au respect de conventions queade ¢
échéant, ils n"auraient pourtant pas ratifiées.”

% RESTREPO, Marta AOp. Cit. p. 319. “La adopcion de la Declaracién se realiggb de una serie de
negociaciones muy complejas, de hecho, no se agoptéonsenso, sino por mayoria, y en el debapeise

de presente la preocupacion de los gobiernos dealigss en desarrollo, especialmente.”
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fundamentales que constituyen el Objeto de la
Declaracién. Nada mas y nada mend8.”

The Declaration supports the recognition of univeral values within the labor
field and establishes minimum standards for a gloddabour systent’. Nevertheless, it
stresses that neither the promotion of labour sigidr this generamposition should be
used with protectionist purposes, in order to distidegitimate comparative advantages.

At present, the labour rights which have a “fundatal status are: (1) freedom of
association and the right to collective bargaifiing2) the abolition of compulsory
labour®® (3) non-discrimination in respect of employmemidaoccupatiotf* and (4)
eradication of child labo??

Notwithstanding, it is noteworthy that only fivea®s®® have not ratified any of
the Conventions related to fundamental labor rightsle 127 countries have ratified all of
them®. Moreover, even in States which still have notifimt some ILO Core
Conventions, they are frequently used as modelrdafi domestic legislation. Thus, the
main ILO setback is not the non-signature or the-ratification of ILO rules, but rather
the infrequent implementation of relevant natidaabr legislation.

As a conclusion, with the notable exception of dat®ur rights — which should be
imposed to all ILO members, even to those whichehaeot ratified the correspondents
conventions — both the ratification of ILO Convemnis and the implementation of its
recommendations are discretionary State acts. @rétate signs an ILO Convention, its
norms have to be ratified and transferred intoititernal legal systems through a national

Parliament, in order to be effectively considered force®. In the same way,

**1d. p. 321.

" |bid. p. 319. “En la 862 Reunion de la Conferencia haeional del Trabajo llevada a cabo en Ginebra en
junio de 1998, se adopté por mayoria la DeclaradénPrincipios de la OIT relativa a los derechos
fundamentales en el trabajo, que compromete a7dsEktados Miembros de la Organizacion a respactar
los principios contenidos en siete convenios ldksraasicos y a promover su aplicacion universal.”

% |bid. p. 320. “La Declaracién ‘subraya que las normastrdeajo no deberian utilizarse con fines
comerciales proteccionistas y que nada en la peedeaclaracion y su seguimiento podra invocarse ni
utilizarse de otro modo con dichos fines; ademasjaberia en modo alguno ponerse en cuestionntajae
comparativa de cualquier pais sobre la base desepte Declaracion y su seguimiento.”

*ILO Conventions 87 and 98.

%1LO Conventions 29 and 105.

' ILO Conventions 100 and 111.

22 1LO Conventions 138 and 182.

'® Brunei Darussalam, Marshall Islands, Samoa, Tibeste and Tuvalu.

It is noteworthy that the United States had mdifonly two of those fundamental Conventions (108 a
182).

% POTTER, EdwardOp.cit. p. 362.7(...) the real effect of Conventions istigent on their being ratified
and implemented.”

104
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implementation of ILO recommendations depends enatti (the good will) of State§® -
which still monopolize the internal judicial appus Domestic authorities still have the
ultimate power to applyn concrety any kind of social standards. MAUPAIN stated tihat

is a real prisoner’s dilemma, sinceotial progress in an open economy depends on the
good will of otherg...).”

In sum: the criticism that the voluntary charaaérthe ILO would debilitate its
function is not true, given the elevated numberatifications not only on the fundamental
Conventions, but also on priority and on ordinang® ILO critics, nevertheless, highlight
that in spite of the great number of ratificatiotie main debility in the ILO system is still
its lack of effectiveness, since it is not ablectercively impose upon its Members the
concrete accomplishment of its Conventions and Revendation®’ - not even the
aforementioned fundamental ones, which should bgos®derga omneswith a jus

cogensstatus — what will be the object of the next s@ssif this investigation.

2.6. ILO ENFORCEMENT PROCEDURES

The ILO has the right and the duty to perform pdidal examinations regarding
the application of standards in every country. Tdssessment is performed by both the
‘Committee of Experts on the Application of Conwsrstiand Recommendatioaad by
the ‘Committee on the Application of Standardehose technical reports are based on
direct contacts with the State authorities, and ehaelevant political importance,
influencing governments to adopt recommendatiomiseaen to ratify conventiohs.

The assessment is then discussed byGoaference Committee on the Application
of Standards In the cases of Conventions” breaches, tradensniemployers” associations
and ILO Member States may recur to, respectivelyy elementary procedur®s the
representation (article 24) and complaints (article 26).

1% SENGENBERGER,WerneDp. Cit.p. 6. “Cooperation with the ILO is voluntary.”

%" International Trade and Core Labor Standard3ECD policy brief. Oct/2000. p. 2. “Moreover, the
remains a continuing gap between the internaticewgnition of core labor standards and their apgbn.”

198 MARTINEZ, Pedro RomanoOp. cit. p.201. “Estes relatérios tém um certo peso politipelo que
poderdo vir a influenciar os Estados no sentidaadgar as recomendacdes ou de ratificar as coneeficd
1991d. p.202. “(...) tanto as organizacdes sindicais eopats, como qualquer membro pode, respectivamente,
reclamar ou apresentar queixa junto do secretarigelo facto de um Estado desrespeitar regras de um
convencdo por ele ratificada (...) podendo, enmaltandlise, qualquer membro manifestar ao Dirégtoal
que pretende submeter a questao ao Tribunal Iferre de Justica (...).”

10 Article 24 - “In the event of any representation being maml¢he International Labour Office by an
industrial association of employers or of workdrattany of the Members has failed to secure inraggect
the effective observance within its jurisdictionasfy Convention to which it is a party, the GovegnBody
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(1) Therepresentation of non-observance of Conventions the dispositive
available to employers” associations and tradensniand may not be invoked by States or
by ILO institutions.

The representation is addressed to the Internaticaiaour Office (Secretariat),
which receives the documents, informs the govertna@ad the Governing Body. The
Council, then, determines its admission, and setsawcommittee composed by three
member§* (if it is the case, it also sends the reclamatiorihe special committee on
‘freedom of association’). This committee, theresftdecides to hear governmental
arguments.

Afterwards, the Council may publicize the reclamat{article 253, or to proceed
its filing. It may also address specific recommedimes to the government or start a
complaint proceduré®

(2)  Thecomplaints of non-observancanay be requested by a delegate of the
International Labour Conference, by the AdminiséatCouncil or by an ILO Member
Staté'* (notwithstanding only if it has ratified the camtersial Conventiori}>.

Once a complaint is received, the Governing Body neguest the manifestation
of the demanded State (article 28 or directly proceed to the constitution of a

Commission of Inquiry (article 263) — which shall study the case independénfijyand

may communicate this representation to the goventragainst which it is made, and may invite that
government to make such statement on the subjéctres think fit. “

11 MAZIERE, Pierre.Op.cit. p. 63. “(...) le dispositif réserve la procédueerdclamation aux organisations
professionnelles, pour en exclure les Etats memdiréss institutions de I'OIT. La réclamation edtessée
au Bureau International du Travail, qui la recoitfforme le gouvernement visé et saisit le Consell
d"administration. Ce dernier détermine la receialile la réclamation, et constitue, le cas éch@amomité
formé de trois membres aux fins de I'examiner) (e.comité tripartite peut juger utile d’entendee
gouvernement concerné.”

"2 Article 25- “If no statement is received within a reasonabtee from the government in question, or if
the statement when received is not deemed to Isfagaivry by the Governing Body, the latter shalVé the
right to publish the representation and the statgnileany, made in reply to it.”

113 MAZIERE, Pierre.Op.cit. p.64. “S’il 'estime justifié, le Conseil d”adnstiation peut décider de rendre
publique la réclamation, ou de procéder a son ehasat. Il peut encore d'adresser une recommandation
gouvernment concerné, ou décider d’entamer a ssid ége procédure de plainte (...).”

" Article 26— ““1. Any of the Members shall have the rightiite a complaint with the International Labour
Office if it is not satisfied that any other Membsrsecuring the effective observance of any Cotieen
which both have ratified in accordance with theefming articles.”

15 MAZIERE, Pierre.Op.cit. p.64. “S expose & une procédure de plainte |f&mnbre qui n"assure pas de
maniére suffisante I"'exécution d’'une Convention,@T’il a pourtant ratifiée. La plainte est acdelesa un
autre Etat membre de I'OIT, & condition qu’il aitdussi ratifié la convention litigieuse, ou adélégué a la
Conférence Internationale du Travail, ou encor€anseil d’administration lui-méme.”

¢ Article 26 — “2. The Governing Body may, if it thinks fit, foee referring such a complaint to a
Commission of Inquiry, as hereinafter provided foommunicate with the government in question in the
manner described in article 24.”

117 Article 26— “3. If the Governing Body does not think it nes@y to communicate the complaint to the
government in question, or if, when it has madénss@mmunication, no statement in reply has beesived
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request the necessary information from the comethiitate, which has the duty to fully
cooperate (article 2¥). Afterwards, the Commission delivers a reportahhpresents its
conclusions and recommendations (articl&%8This final report is made public, and sent
to the Council and to the demanded State (arti®fé"2 which shall take — within three
months — a triple optidf*
a) Accept the report and its recommendations
b) Refuse the report and its recommendatitarticle 36°) — on this case the Council
delivers its own recommendations and send thetocabeCommittee of Experts on
the Application of Conventions and Recommendatitrend to the Conference;
c) Request the sending of the affaire to the Inteomati Court of Justicewhich shall
take a final decision (article %) which may 4ffirm, vary or reverse any of the

findings or recommendations of the Commission qfiily, if any (article 3229

within a reasonable time which the Governing Bodpsiders to be satisfactory, the Governing Body may
appoint a Commission of Inquiry to consider the ptaimt and to report thereon.”

118 MAZIERE, Pierre. Op.cit. p.64. “Saisi une plainte, le Conseil d administratpeut former une
commission d’enquéte. (...) la Commission d’enquéisdie la plainte de maniere approfondie et
indépendante. (...) La Comission dépose donc ensaitrapport contenant ses conclusions dand |edjeel
formule des recommandations a destination de |d&taterné.”

"9 Article 27 - “The Members agree that, in the event of tHeremce of a complaint to a Commission of
Inquiry under article 26, they will each, whetheredtly concerned in the complaint or not, placethe
disposal of the Commission all the informationheit possession which bears upon the subject-nafttae
complaint.”

2% Article 28- “When the Commission of Inquiry has fully coresidd the complaint, it shall prepare a report
embodying its findings on all questions of factekent to determining the issue between the pastiges
containing such recommendations as it may thinlp@ras to the steps which should be taken to rheet t
complaint and the time within which they shouldtaken.”

121 Article 29- “1. The Director-General of the Internationalbloar Office shall communicate the report of
the Commission of Inquiry to the Governing Body atadeach of the governments concerned in the
complaint, and shall cause it to be published.&:heof these governments shall within three moimtfosm

the Director-General of the International Labourfi€f whether or not it accepts the recommendations
contained in the report of the Commission; andaf, rwhether it proposes to refer the complainthe t
International Court of Justice. “

122 MAZIERE, Pierre.Op.cit. p.65. “Le rapport est rendu public et adressé ans€il d”administration ainsi
gqu’au gouvernement concerné. Ce dernier disposedfiple option (Manuel sur les procédures, &j. o
peut en effet accepter le rapport et ses recomntiandaou bien les refuser, ou encore solliciterelevoi de
|"affaire devant la CI1J.”

2 Article 30- “In the event of any Member failing to take thetion required by paragraphg, 6 (b) or 7

(b) (i) of article 19 with regard to a Convention oed®mmendation, any other Member shall be entitbed t
refer the matter to the Governing Body. In the éwd#rihe Governing Body finding that there has bseoh

a failure, it shall report the matter to the Coafere.”

124 MAZIERE, Pierre. Op.cit. p.65. “Devant |'éventuelle résistance de I'Etancesné, le Conseil
d’administration formule ses propres recommandsti@npartir du rapport de la commission (...). La
commission d’experts pour |"application des corigestet recommandations en assure le suivi.”

% Article 31- “The decision of the International Court of Jestin regard to a complaint or matter which
has been referred to it in pursuance of articlst2ll be final.”

%6 Article 32 — “The International Court of Justice may affiregry or reverse any of the findings or
recommendations of the Commission of Inquiry, ij.an
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Notwithstanding, the possibility to take cases albdr rights violations to the

International Court of Justice has yet to occur.

If a violation is confirmed, a solution is not sasfactory negotiated and the
country refuses to comply with the ILO recommendatns or the ICJ decision, then
there is the option to apply concrete sanctions othe demanded Members States,

through the application of Article 33 of the Constiution of the ILO, which states

“In the event of any Member failing to carry out
within the time specified the recommendatigng
any, contained in the report of the Commission of
Inquiry, or in the decision of the International @b

of Justice, as the case may bee Governing Body
may recommend to the Conference such action as it
may deem wise and expedient to secure compliance
therewith”

This article, nevertheless, deliberately does ma&cdy which sanctions may be
applied, andin praxis it works as an efficacious threat mechanism agditember States.
Thus, it was never concretely applied by the IL@J eemains an open tool. Scholars argue
that, hypothetically, Article 33 may include notlpithe end of technical assistance and
international cooperation, but also sanctions bepinternational bodies, such as the end
of loans from the World Bank and the InternatioNdnetary Fund, and monetary and
trade sanctions on the World Trade Organizatiotegys

However, Article 33 does not authorize the posi$ybdf expulsion or suspension
of a Member State from the organization. Notwithdiag, the ILO once forced a country
to ask for a voluntary withdraw: this happened twut8 Africa during the Apartheid
regimé?’. However, this alternative is not likely to happegain. The general consensus is
that such an action escalates an already undesisalhario in which the abusing State
becomes even more alienated, and its populatioontbes even more vulnerable.

More, in accordance with article 34:

“The defaulting government may at any time inform
the Governing Body that it has taken the steps
necessary to comply with the recommendations of
the Commission of Inquiry or with those in the
decision of the International Court of Justice, dhe

127 SUSSEKIND, ArnaldoOp. Cit.p 136. “(...) esse pais exerceu seu direito dégdesie voluntariamente
da Organizacéo, que se consumou em 1966. Entretant@994, ja sob a presidéncia de Mandela, egse pa
retornou & OIT.”
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case may be, and may request it to constitute a
Commission of Inquiry to verify its contentionin
this case the provisions of articles 27, 28, 29284

32 shall apply, and if the report of the Commissidn
Inquiry or the decision of the International Cowot
Justice is in favour of the defaulting governmeing,
Governing Body shall forthwith recommend the
discontinuance of any action taken in pursuance of
article 33”

In praxis, however, representations and complaint®f non-observance are not as
frequent on the ILO system as one could imagine, brey invoked only on exceptional
circumstances.The regular control system, based on the exammatiacnational reports
by the Commission of experts and by the Conferdémmpiently satisfy the Organizations’
need$® Even when there is the initiation of a represgonécomplaint procedure, the
frequent satisfactory solutions are not based, rgdgie on any kind of sanctions or
threatening mechanisms, but rather

(1) After the initiation of ILO proceedings, State authorities agree to
cooperate and implement ILO recommendations.Usually, states which receive
unfavorable reports from the ILO experts do notydeltegations of non-compliance; The
existence of breaches of labor standards are frélgugited as being caused by economic
and/or political difficultie$”® which delay or impede the implementation of ILO
conventions. However, because of international qures difficulties may be overcome
with technical assistance and economic supportaddition, reports generated by ILO
experts are frequently used by trade unions andoy@g@ associations as viable means of
bargaining against their own governments;

(2) Regimes which insist on violating labor standards réquently

collapsé°.

As we have seen, the main criticism suffered by Itt@ is that it is unable to

enforce its decisions when it is verified that aipalar country is not observing core labor

128 MAZIERE, Pierre Op.cit.p.65. “A ce jour, I'OIT a trés peu recouru aux eaissions d enquéte. Outre le
codt induit par cette procédure, la raison prineifn est que la procédure de plainte elle-mémadatpeu
utilisée. Le systeme de contrble régulier, fondél'examen des rapports par la commission d’exgtnsr
la commission de la conférence satisfait en effefdment aux besoins.”

' POTTER, EdwardOp. Cit. p. 362. “Many developing countries simply do naivé the economic or
political ability to implement ILO standards.”

130 MAUPAIN, Francis.Op.cit. p. 95. “The most serious cases of violations bnougder the complaint
procedure of article 26 have been solved eithealmsz the countries concerned were reluctantlydedt tept
the ILO recommendations and progressively managéahplement them, or very significantly, because th
collapse of the regime guilty of the violations\sl the problem”.
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rights. The Prime Minister of Singapore, in a nostatement, said thathe ILO has no
teetli. Nevertheless, as we demonstrated, this is nogéssarily or completely true. The
general ILO strategy is to put real priorities m@pen technical and political dialogue, so
as to convince Member States to act in accordanite fundamental labor conventions.
Furthermore, the organization insists on negotmtiprocedures until a common
satisfactory solution can be found when establidabdr conventions are breached. Only
when dialogue is not enough to enforce core laights the ILO has to defer to other
proceedings, such as, tHgurma/Myanmar casewhen the sanctioning mechanism

prescribed on the Article 33 was invoked for thistftime.

2.7. THE BURMA/MYANMAR CASE

For almost three decades the International Labogafization has tried to
cooperate with the Burmese government in ordemjarove labor conditions within that
country. Particularly, the problem of forced labor which is clearly in violation of
Convention n.29 — must have been solved.

The Burmese authorities have systematically refusedooperate with the ILO
commission of inquid?, and they have impeded the work of ILO inspectorsa true
“dialogue of deaf’—as defined by MAUPAIR. Therefore, the ILO decided, for the first
time in history, to apply the sanctioning procedyrescribed in the aforementioned
Article 33 in 1999 the International Labor Conference banakdechnical cooperation
with Burmese authorities.

Afterwards, in March 2000, Burma finally recognizeahd acknowledged the
existence of forced labor, and accepted the visit ®echnical Cooperation Mission. The
Administration announced that it would takeappropriate measures including
administrative, executive and legislative measutes ensure prevention of such
occurrences in the future?®

In November of the same year there was a secondTie€hnical Cooperation

Mission, and Burmese legislation was modified, udahg penal sanctions which punish

134d. 4(...) The Commission of Inquiry, which was appteith to examine the complaint filed against the

country, reached devastating conclusions abougitinéty of the violations of Convention n. 29, dwetother
hand, the ILO was faced with a very uncooperativet @en highly critical attitude of the authoritiesnd no
sign that a change would occur.”
132 .

Ibid.
" Ibid.
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forced labor cases. Therefore, a high level ILOmewas allowed to perform an
independent evaluation.

Nonetheless, the Burmese government finally dectdedooperate and open its
facilities to inspectors not only because of thaif@ations of Article 33. On a domestic
level several other measures had already been,takeh as the European withdrawn of
Burma’'s beneficial treatment under its General@gstem of Preferences (GSP) as well as
the USBurma Freedom and Democracy Athese topics shall be discussed in a later

chapter of this investigation).
2.8. FINAL REMARKS

Even after ninety years, the Constitution of the IO still plays a central role in

advocating international labor rights'®*

, wWhich is derived from its unique tripartite
structure, its mandate, and its dynamic nature. ®tganization is now facing new
challenges brought about by globalization, whiclopened the debate regarding the
incentive of competence based n the reduction ofab@osts and new protectionist
method$®. New ideas (e.g., the social label initiat% must be found to promote and
instill workers' rights around the globe.

It is true that in spite of the existence of AmicB3, the ILO depends almost
exclusively on moral sanctions and it has nevenlad®e to impose any kind of economic
or any other kind of coercive measures on any apguState. Nevertheless, it is noteworthy
that political dialogue has been successful inifigéatisfactory outcomes regarding some
of the most controversial cases of labor rightdations — with the great exception of the
Myanmar case.

In sum, maybe the "old lady" of the UN is not justa toothless old ladyt all**".

One might figuratively say thathe allows for the privilege of a meaningful dialogue

134 |bid. p.140. “The natural conclusion is that the ILO slémdeed have a strong capacity to promote, in a
verifiable manner, its objectives.”

135 RESTREPO, Marta AOp. Cit.p.319. “(...) las nuevas formas de integraciénaeai y la globalizacion
del comercio han reabierto la discusién sobre tap&iencia entre los paises basada en las difesetheits
costos laborales, y en lo que podria convertirseuewas formas de proteccionismo.”

3¢ Exempli gratia social labeling. MAUPAIN, Francigs the ILO effective in upholding worker’s rights?:
reflections on the Myanmar experien¢e: ALSTON, Philip. (ed.).abor rights as Human Right©xford
University Press, 2005. “The global social labéfiative was met with great resistance and was ptom
shelved. However, the idea was not completely Bstne countries are in the process of introduangave
introduced (in the case of Belgium), national l&disen to create a label based on the rights rezegnby
the Declaration.”

" The analogy between the ‘old lady’ being ‘tootslesan be found in MAUPAIN, Franci€p.cit.
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before "biting". This posture is concurrent witle 2004 World Commission on the Social
Dimension of Globalizatignwhich stressedmore than sanctions, it is relevant to
highlight the importance of alternatives in dispute resolution methods, such as
technical cooperation, joint research, exchange ahformation, transparency, and
open tripartite debates- all of which are incentives to Member Stated t@anmply with

fundamental labor standards.
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3. LEGAL ASPECTS REGARDING THE LABOUR PROTECTION UN DER THE
WTO SYSTEM

"Labor is prior to, and independent of, capital.
Capital is only the fruit of labor, and could never
have existed if labor had not first existed. Labor
is the superior of capital, and deserves much the
higher consideration."

Abraham Lincoln (1809 — 1865), #&President

of the United States

3.1.THE HISTORICAL LINK BETWEEN TRADE AND LABOUR RIGHTSON A
MULTILATERAL LEVEL: ITO, GATT, WTO

It is patent that the flexibilization — frequentin euphemism for the mere non-
observance — of internationally recognized workeights is able to set up significant
distortions on the international trade syst&mnNotwithstanding, in spite of the irrefutable
magnitude of this topic, the inherent connectiotwieen trade and labor rights remains one
of the most controversial issues under\terld Trade Organizatio(WTO) umbrella.

As precisely stated by SCHERRER, there istradition of multilateral trade
agreements to tackle new challenges as they driSellevertheless, contrariwise to other
contemporary WTO *“hot topics” — such as environrakrdrotection and intellectual
property rights —, the linkage between trade abdua is not a new or an original debate,
since it has been continuously taking place attldasng the last six decades. And, not
surprisingly, it is still stagnatétf.

Actually, controversies on this field already stdrbut on the post-war period, with
the original idea to constitute &nternational Trade OrganizatiofiTO), even before the
establishment of the WTO’s predecessor,Gemeral Agreement on Tariffs and Trade
(GATT) in 1948.

%% HELD, David. HELD, David; MCGREW, Anthony; GOLDBLAT, David; PERRATON, Jonathan.
Global Transformations — Politics, economics antture. Stanford: Stanford University Press. p. 184. “As
trade has encouraged the evolution of global mayke#¢mand for labour is coming to be significantly
influenced by global competitive forces. Wageshia tradables sector tend to play an important beadk
role for the rest of the economy. International pefition through trade, especially from developing
countries, is often assumed to reduce wages andl so@ environmental standards to the lowest commo
denominator (...).”

139 SCHERRER, ChristophOp. cit. p.66. “If today the changed conditions in world kets and a new
political awareness placed the issues of the enriemt and worker’s rights on the agenda, the tieattiof
these subjects would accord precisely with theiticad of multilateral trade agreements to tacklevne
challenges as they arise.”

190 ANFRANCHI, Marie-PierreOp. cit.p.66. “Le débat est aujourd”hui gelé (...).”
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Just after the World War Il, many countries, marirly the United States, sought
to increase international trade liberalization, arderse global protectionism that had
remained in place since the financial crisis of #82 Therefore, in December of 1945, the
war-time Allies held discussions aiming to conséta multilateral trade system capable of
binding countries with common rules and mutualft@oncessions. These were ambitious
negotiations. They sought to create an Internakidnade Organization as a specialized
United Nations agency, to act as a third “Brettondds” institution, complementing the
role of theWorld Bankand thenternational Monetary Furnd?

A preparatory Committee — established in Febru&r9d6 — met for the first time
in London in October of 1946, and during the faliog year it worked in Geneva until an
agreement was finally reached, in October of 1647

Incontrovertibly, the main scope of the ITO was thedirect regulation of
international trade. Nonetheless, the agreement wasuch wider, including a variety
of trade-related topics such as rules concerning oanodity agreements, restrictive
business practices, international investments, sepes and, not surprisingly, labor
issues*’

The ITO Charter was approved by tbaited Nations Conference on Trade and

Developmentn Havana, in March of 1948. However, it has nebeen implementéd®

! DIEZ DE VELASCO, ManuellLas organizaciones internacionales 11 ed. Santiago: Tecnos.. P. 441.

“La necesidad de facilitar el comercio mundialrefiando las restricciones al mismo, fue un objectiv
auspiciado por los aliados occidentales inclusplena Segunda Guerra Mundial. No es extrafio quenen
de los puntos de la Carta del Atlantico (firmada pbPresidente F.D. Roosevelt y el Premier britani
Churchill en 1941) figurara el de facilitar ‘el al comercio y a las materias primas del mugde,son
indispensables para su prosperidad economica’. xpariencia de la década de los afios treinta, con su
depresién econémica, sin duda se tuvo presente.”

42 Understanding the WTO/World Trade Organization infation and Media Relations Divisiorg™
edition. September, 2003. p.15. “The original ititam was to create a third institution to handle trade
side of international economic cooperation, joinihg two ‘Bretton Woods’ institutions, the World faand
the International Monetary Fund. Over 50 countpasticipated in negotiations to create and Intéonad
Trade Organization (ITO) as a specialized agendheiUnited Nations.”

143 VAN DEN BOSSCHE, PeterThe Law and policy of the World Trade Organizatitext, cases and
materials. 2" edition. Cambridge University Press: CambridgeQ&0p. 78. “The history of the GATT
begins in December 1945 when the United Statedeithits war-time allies to enter into negotiatidns
conclude a multilateral agreement for the reciproeduction of tariffs on trade in goods. These titaieral
tariff negotiations took place in the context ofrrore ambitious project on international trade).(A
Preparatory Committee was established in Februa#g land met for the first time in London in October
1946 to work on the charter of an internationalamigation for trade. The work continued from Agul
November 1947 in Geneva (...) and by October 1Bd'hegotiators had reached an agreement”.

144 Understanding the WTO/World Trade Organization tnfation and Media Relations Division. Op. cit.
p.15. “The draft ITO Charter was ambitious. It exted beyond world trade disciplines, to includesubn
employment, commodity agreements, restrictive lssrpractices, international investments, and sesvi

145 VAN DEN BOSSCHE, PeterOp.cit. p.79. “In March 1948, the negotiations on the ITGa@er were
successfully completed in Havana. The Charter gexvifor the establishment of the ITO, and set bat t
basic rules and disciplines for international tradd other international economic matters. Howether |TO
Charter never entered into force.”

41



because many national parliaments refused to ratifyparticularly the United States
Congres¥*® ',

Concomitantly, in January of 1948, twenty-threenfding Members constituted the
General Agreement on Tariffs and Trad&ATT), which established provisional
international trade rules and mutual tariff coné@ss Because of those initial deadlocks
within the institution of the International Trade O rganization'*® the GATT — which
was supposed to be a temporary tool in order to lgralize international trade —
remained in force for over forty-seven year§®, playing a key-rolé®® during the
second half of the 28 century®®™,

In 1952, occurred the first GATT case concerning tnhfluence of labour
regulations on trade distortions, on a controvensyplving Denmark and Norway versus
Belgium (claimed). On this first decision, the gooaf experts decided that it was not

possible conditioning imports on the accomplishnrpecific labour rulés? In spite of

146 Understanding the WTO/World Trade Organization tnfation and Media Relations Division. Op.cit.
p.15. “Although the ITO Charter was finally agreadta UN Conference on Trade and Employment in
Havana in March 1948, ratification in some natiotedislatures proved impossible. The most serious
opposition was in the US Congress.”

147 SENTI, Richard.WTO-System und Funktionsweise der WelthandelnsogdrSchulthess Juridische
Medien AG. Zirich, 2000. p.15. “Die Havanna-Chaméne Zweifel die Frucht der Initiative der US-
Exekutive (Staatsdepartement), kam schliesslichcidudie US-Legislative (Kongress) zu Fall. Die
Ablehnung der Havanna-Charta in Kreisen der Widftchind bei deren Vertretern im Parlament bewog den
US-Prasidenten Harry S. Truman im Jahr 1950, dert@hdem Kongress nicht vorzulegen.”

198 FERNANDEZ PONS, XavierLa Organizaciéon Mundial del Comercio y el Derectmetnacional: un
estudio sobre el sistema de solucion de diferendada OMC y las normas secundarias del Derecho
internacional generalMadrid/Barcelona: Marcial Pons,Ediciones Juridiga8ociales, 2006. p. 61. “Como
es notorio, el GATT de 1947 vino a colmar parcialteeel vacio dejado por la no entrada en vigorade |
llamada ‘Carta de La Habana’, adoptada en 1948lpdtonferencia de las Naciones Unidas sobre el
Comercio y el Empleo. Dicha Conferencia habia sidovocada en 1946 por el Consejo Econdémico y
Social, enmarcandose en los esfuerzos de reestaciém de las relaciones economicas mundiales
desplegados al finalizar la Segunda Guerra Muridial.

> MANGAS MARTIN, Araceli. In: DIEZ DE VELASCO, ManueOp. Cit. p. 441 “El Acuerdo tuvo una
importancia no prevista por sus redactores, dadatjfracasar la entrada en vigor de la Cartaadeldbana

y la Organizacién Internacional del Comercio, el TdAse convirtié hasta 1994 en el mas importante
instrumento anunciador de normas comerciales ataptpor la inmensa mayoria de los Estados que
participan en el comercio mundial, asi como enngbulsor de ocho grandes rondas de negociaciones
multilaterales encaminadas a liberalizar el conoeirgiernacional.”

150 GREENWALD, JoseplSolucién de controversias en la OM@: Revista Foro Internacional. Abril-
Junio, 2001. P.271-282p.271. “En sus 50 afios detemdia, las reglas e instituciones de comercio del
sistema GATT ocasionaron una reduccion considedbles aranceles aduaneros y las barreras comesrcia
de las economias de mercado del mundo industdaljzasi como un grado sin precedentes de
interdependencia internacional.”

131 Understanding the WTO/World Trade Organization infation and Media Relations Division. Op.cit.
p.17. “GATT was provisional with a limited field afction, but its success over 47 years in promading)
securing the liberalization of much of world tradéncontestable.”

152 | ANFRANCHI, Marie-Pierre Op. cit.p.63. “Dés 1952, la question de savoir si un E¢ait gubordonner
ses importations au respect de normes socialde pays d origine s est posée. Le groupe d expsatsi de

ce différend qui apposé la Belgique (Etat mis arseau Danemark et a la Norvége, avait répondumrais
sans vraiment expliquer la solution adoptée.”
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vague, this was the only case that ever expressfed labour and trade on the GATT
dispute settlement system.

The first GATT negotiation roundf¥ were restricted to tariffs, but since thiekyo
round (1973-1979) other topics have slowly been incluisheits ambit, such as intellectual
property rights, sanitary and phytosanitary measuwgestoms duties and technical barriers
to trade. Since therthe United States has made several attempts to inde labor
standards within the GATT system

Following Tokyo, theUruguay Round1986-1994) may be considered the most
ambitious multilateral trade negotiation since 1947 resulted on an average tariff
reduction of 33%, on an extension of the GATT cotepee to new areas, such as textiles,
services and intellectual property rights and om thinforcement of antidumpifitj
procedureS”>. Also, during thedJruguay Roundhe United States, with the support of the
European Community, the Nordic countries, SwitzetlaCanada, New Zealand, Japan
and some Eastern European States requested thatifmmnof a working group to discuss
the incorporation of labour rights on the GATT &yst but once again, because of the

opposition of developing countries — particulanprfi Asia’*® — an agreement was not

%3 GATT negotiation rounds: Geneva (1947); Annecy4@9 Torquay (1951); Geneva Il (1956); Dillon
(1960-1961); Kennedy (1964-1967); Tokyo (1973-1918uguay (1986-1994); Doha (2001- ?).

%% | OWENFELD, Andreas FlInternational Economic LawOxford: Oxford University Press, 2002. p.
243."Dumping as a technical term in the law of intdional trade is quite different from the lay g@n’s
understanding of the term. The popular definitibrdemping embraces any sales by a producer or raetch
at low prices to dispose of surplus — if possibfieracosts of production of the entire line haveeibe
recovered. In the language of law of internatiomate, the definition of dumping is more limitedda
technical. Article VI of the GATT, modeled roughlyut not precisely on the United States Anti-Dumping
Act of 1921, defines dumping as an export of a povdy a producer or seller in Patria to importers
Xantia ‘at less than its normal value’, i.e. atsléisan the price at which the product in questisald when
destined for comsumption in Patria. (...) In threecessive Anti-Duping Codes or agreements, conclired
the Kennedy, Tokyo and Uruguay Rounds, the badiniten has been refined and elaborated somewhat
(...) but not essentially altered.”

1% GERBET, Pierre (avec la participation de VictoreévGHEBALI et Marie-Renée MOUTON).e réve
d’un ordre mondial — de la SDN a I"ONBaris: Imprimerie Nationale, 2006. p. 407. “Letlame cycle de
négotiations multilatérales s’est ouvert le 20esmpre 1986 a Punta del Este (Uruguay). L accoal firété
signé le 15 avril 1994 a Marrakech (Maroc). Il camp un abaissement des droites de douane de 33% en
moyenne: 40% en cing uns sur les produits industr86% en six ans sur les produits agricolesréipit

une réduction de 20% des soutiens publics inteungss,diminution de 36% des subventions a |’exportat
guant a leur montant et de 21% quant aux quartitgguelles elles s apliquent. La compétence du GAST
étendue aux produits textiles et d"habillement, serxices qui représentent une part important donoerce
mondial, aux droits de propriété intellectuelle goiichent au commerce. La procédure antidumping est
renforcée. Le cycle de I'Uruguay représente amglus ambitieuse libéralisation du commerce mdndia
C’est, depuis 1947, la plus grande baisse dessdfeilouane sur les marchandises et qui, pouelaigre
fois, inclut I"agriculture et le textile.”

1% pURSEY, Stepherlhe case for social clauses in International Traigicy. In: Internationale Politik
und GesellschaftFriedrich-Ebert-Stiftung, 1994. p. 235. “The cdetpn of the Uruguay Round has
restimulated the often sharp debate over the imrlusf social clauses in international trade agreis
President Clinton and the US Trade Representataugdt have included the idea of linking workerghts

and trade on their new trade agenda. The Presidéin¢ European Commission Jacques Delors hasasiyil
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settled®”. This American initiative was also corroboratedviayrker’s unions such as the
AFL-CIO and the ICFTUP® >,

As a corollary of theUruguay Roundthe World Trade Organization*®® was
constituted'® by 125 countries that signed the Marrakesh Agregnie order to set up a
permanent international organization able to fosted control the so current trade
liberalizatiort® tendency, succeeding the GATT structure after dignd®, 1995. The
main objectives of the WTO are the administratiorplementation and budgetary control
of trade-related multilateral agreeméfts(particularly the GATT, GATS and TRIPS)

identified the social dimension of trade liberatiaa as an unavoidable issue. On the other handpaer of
developing country governments, especially in Asiaye denounced such proposals as thinly disguised
protectionism.”

>" HEPPLE, BobLabor Laws and Global Tradddart Publishing: Oxford and Portland, Oregon:2005.
130. “During the Tokyo Round of multilateral tradegotiations (1973-1979) the United States raibed t
issue of labor standards, but failed again to gajpport. The reciprocal allegations between dewslognd
developing countries of social dumping and protetism surfaced again during the Uruguay Round (1986
1994). The United States requested that a workingmbe formed to study the issue. Although thid thee
support of the EU, the Nordic countries, SwitzedlaitCanada, New Zealand, some Eastern European
countries and Japan, no agreement could be redched.

1% RESTREPO, Marta AOp. Cit. p. 322. “Es asi como durante la Reunién Ministatia Uruguay de
Negociaciones del GATT en 1986, el representantési€estados Unidos, de acuerdo con la AFL-CIO,
propuso que el tema se incluyera en las negociesid®in embargo su propuesta fue derrotada debimo a
oposicion de la mayoria de los paises en vias sarmdo, a pesar de haber contado con el apoyode
paises industrializados. También en 1987 y 199%0Fkiados Unidos propusieron en el Consejo del GATT
gue éste deberia establecer un grupo de trabagocpasiderar la relacion entre el comercio intaored y

el respeto por los derechos de los trebajadoresnmtionalmente reconocidos; la CIOLS realiz6 iteen
esfuerzos para que los paises afiliados al GAT ptasen su propuesta, sin embargo ésta fue rechpeada
numerosos paises, lo que ha bloqueado su adopcién.”

139 PURSEY, StepherOp. Cit.p.238. “The social clause is a practical propositiad that is why the ICFTU
places a special emphasis on a GATT/ILO AdvisorydBto specify a list of minimum standards and
oversee implementation of the clause.”

160 SHAW, Malcolm N.International Law.5" edition. Cambridge: Cambridge University Pres9320 p.
1167. “The organization consists of a Ministeri@nfrence, consisting of representatives of all bens
meeting at least once every two years; a Generah€lbcomposed of representatives of all members
meeting as appropriate and exercising the functidrice Conference between sessions; Councils fad&

in Goods, Trade in Services and Trade Related Asp#cintellectual Property Rights operating unther
general guidance of the General Council; a Sedatt@mnd a Director-General.”

'*! SKLAIR, Leslie.Globalization: capitalism and its alternative®xford University Press, 2002. p. 17. “In
April 1994, 125 governments signed a global tradaty in Morocco to set up the World Trade Orgativzra
(WTO) to replace GATT in 1995. WTO has accelerdtedpressures to liberalize trade in goods andcasv
and to protect intellectual property rights. It haagher dispute-settlement powers than GATT aegdetls

no single country veto power in WTO.”

2 SANTA MARIA, Alberto. Il Diritto internazionale dell’economialn: BARIATTI, Stefania (et al.)
Istituzioni di Diritto Internazionale. 3a ed. G.Gaghelli Editore: Torino, 2000. p. 481. “Al GATT/MO
aderiscono attualmente quasi tutti gli Stati delndw il cui sistema economico sia improntato al riibe
scambio (...) Cosi che si puo dire che il GATT/WTOstituisce ormai, nella realtd delle cose, la
regolamentazione ‘generale’ del funzionamento @éiiti internazionali”.

'3 Agreement establishing the World Trade Organiratit094, Article Il. ” (...) 2. The agreements and
associated legal instruments included in Annexe® dnd 3 (hereinafter referred to as ‘Multilatefahde
Agreements’) are integral parts of this Agreembimtding on all Members. 3. The agreements and &tsoc
legal instruments included in Annex 4 (hereinafiferred to as ‘Plurilateral Trade Agreements’ also
part of this Agreement for those Members that heaaepted them, and are binding on those Membees. Th
Plurilateral Trade Agreements do not create eititdigations or rights for Members that have notegted
them.”
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signed under its umbrella, the establishment ofacouraging environment for future
negotiations and the institution of an effectivepite settlement systéff

In 1996, during the first WTO Ministerial Conference'®, the inclusion of labor
standards under the administration of the WTO had teen directly questioned®. In
fact, the connection between trade and labor rigids one of the main “Singapore
issues*®’ — which caused intense debates. Developed cosimixierted significant pressure
to include regulation regarding labor standardshenWTO scheme. They argued that this
would encourage all members to improve workplaceditmns®® Notwithstanding, a
large portion of developing countries strongly opgb this idea, since, they argued, it
would be no more than“amokescreen for protectionismDeveloping countries state that
the main thrust behind the campaign is to estabhghimum labor standards on WTO
Members in an attempt tafidermine the comparative advantages of lower weaging
partners”*®°

In the end, after several rounds of discussion, WTOMembers expressly
decided not to include the advocacy and the defensélabor standards in the specific
WTO agendd’® recognizing the ILO as the competent body on thigopic'’™

184 GERBET, Pierre (avec la participation de VictoresvGHEBALI et Marie-Renée MOUTON)p. cit.
p.407. “Le GATT s’est transformé, au janvier 1985 Organisation mondiale du commerce qui est ckargé
de surveiller I"application des accords concluantycle d"Uruguay, de constituer une enceinte pesir
négotiations commerciales multilatérales et surtigumettre en ouvre un nouveau systéme de reglerdest
litiges, plus contraignant que celui du GATT, afiféviter que les Etats-Unis ne continuent & décitder
représailles commerciales unilatérales.”

185 SENTI, RichardOp.cit.p.687. “Die erste Ministerkonferenz der WTO fandn® bis 13 Dezember 1996
in Singapur statt.”

' DIEZ DE VELASCO, ManuelOp. citp. 460. “Desde diversos medios sociales y politsmsdefendia el
mantenimiento e, incluso, el fortalecimiento deldasreras comerciales para combatir la brutal coemge
desleal de los bajos salarios de los paises dekeff@&iundo y, lo que es mas grave, de paises qu®ya
pueden ser considerados como tales debido a le finelustrializacion que estan desarrollando. Eagb de
los paises del Este de Asia como Singapur, Mal@siayan, Corea del Sur, Tailandia y otros como §taki

Sri Lanka, Hong Kong, India, Isla Mauricio o Chiiga.)”

187 Understanding the WTO/World Trade Organization tnfation and Media Relations Division. Op.cit.
p.74. “Trade and labor standards is a highly coetrsial issue. At the 1996 Singapore Ministerial
Conference, WTO members defined the organizatiosiésmore clearly identifying the International laab
Organization (ILO) as the competent body to dedhJabor standards. There is currently no work om t
subject in the WTO.”

188 |d. p.75. “The WTO agreements do not deal with any daber standards. But some industrial nations
believe the issue should be studied by the WTO é&sstastep toward bringing the matter of core labo
standards into the organization. WTO rules andiglises, they argue, would provide incentive formimer
nations to improve work place conditions.”

189 |bid. p. 75. “Many developing and some developed natlmive the issue has no place in the WTO
framework. These nations argue that efforts to gotatbor standards into the arena of multilateratier
negotiations are little more than a smokescreerpfotectionism. Many officials in developing coues
believe the campaign to bring labor issues into\ifieO is actually a bid by industrial nations to enaiine
the comparative advantage of lower wage tradingnpes.”

170 1bid. p.75. “The concluding remarks of the chairman, Spuaye’s trade and industry minister, Mr. Yeo
Chow Tong, added that the declaration does nofapat on the WTO’s agenda.”
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Nevertheless, the Members reaffirmed their commitmet regarding the compliance of
ILO's core labor rights and stated that labor standards should not be used with
protectionist purposes.

Three years later, in Seattle, the United States,fope and Canada proposed
the organization of working groups on this subject’® but again a final consensus was
not achieved.

Since the launching of the Doha Development Roum®001, many developed
countries, and particularly the European Commusiitieave been focusing on a more
comprehensive agenda for the WTO, aiming to ingludmong other topics, the
relationship between trade and core labor stantdrdBut, once again, such proposals
have been finding strong opposition from developiogntries, and the topic have been

once more left outside the negotiation table.
3.2. WTO SUBSTANTIVE RULES REGARDING LABOUR STANDARDS

In spite of its non-binding nature, the preamblare GATT brings the idea that
“trade liberalization is not an end itself” what could bean indicative that the
organization should play an active role on the adieeld. Nevertheless, considering that
(1) there are no clauses on the three central WTddedments (GATT, GATS’
TRIPS"® which expressly mention the link between labghts and tradé’, and (2) that
the WTO dispute settlement system still had notagygortunity to concretely discuss this

topic, many commentators conclude that (1) workeggits could not be invoked before

"1 DICKEN, PeterOp. cit. p. 576. “O argumento daqueles que se opdem &nslisio na competéncia da
OMC é o de que os padrfes trabalhistas fazem mirtesfera de responsabilidade da Organizagao
Internacional do Trabalho (OIT). (...). O contrgiamento € que faltam a OIT poderes de imposi¢éo.”

2 International Trade and Core Labor Standar@p.cit. p. 2. “(...) the U.S. proposed establishing a WTO
Working Group on Trade and Labor. The EU favourgdimt ILO/WTO Standing Working Forum on the
issue, and Canada suggested a WTO Working Grouphenrelationships between appropriate trade,
developmental, social and environmental policy césiin the context of adjusting to globalisation”.

173 VAN DEN BOSSCHE, PeterOp.cit. p.90. “Some WTO members, and in particular the Eeam
Communities, wanted a broader agenda for the Daheeldpment Round. They also wanted the WTO to
start negotiations on, for example, the relatiopdigtween trade and investments, the relationsétiyden
trade and competition law and the relationship ketwtrade and core labor standards.” (...) “At Bleda
session of the Ministerial Conference, WTO memlaersided that there will be no negotiations, witthia
context of the WTO, on the relationship betweeddrand core labor standards.”

174 PURSEY, StepherOp. Cit.p. 235. “The notion that trade liberalization is an end itself was accepted
in the Preamble of the General Agreement on Taaifis Trade (...)."

7> General agreement on trade in services.

Agreement on trade-related aspects of intellegitmberty rights.

Y7 LANFRANCHI, Marie-Pierre.Op. cit. p.60. “(...) le Préambule, comme on sait, est dépode force
obligatoire et le dispositif des accords ne congreune compétence a I’'OMC dans le domaine social.”
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WTO Panels (an consequently neither before theeldaie Body) — and that (2) the
International Labour Organization would be the agile international forum available to
discuss breaches of labour standards by WTO Members

Nonetheless, those are inaccurate inferences. éxegy stated by KAUFMANN,
the referred decisions made in Singapore and 8eattvhich excluded labor standards
from the WTO negotiation schedules by*no means (...) prevents the application of core
labor rights by the WTO dispute settlement orgdi$That is to say, the WTO system,
despite the fact that it has no right to createodategulations’® or to review ILO
decision$®® - even because of the principle of specializaftbn is not prevented from
dealing with labor issues within its own systemdAnore, as we’ll see, the WTO has the
duty to enforce cooperation with the Internatiobabor Organization and to incorporate
ILO core standards on the rulings of its own disméttlement system.

Furthermore, it will be evident that it is dispebachanging WTO substantive
rules in order to include labor rights in the WT@stem several GATT clauses already
open possibilities to do that through the employnhodtlassic interpretive tools.

The next sessions of this investigation will callgfexamine the most relevant
GATT/WTO articles and jurisprudence which couldused as legal fundaments to ensure
the enforcement of labour standards by/on WTO mesk®asically, there are three
hypotheses:

(1) to exclude the application of GATT Atrticle | and llby arguing that goods
produced without the accomplishment of core ILOndtads should not be
considered “like products” when compared to thoseetbped in accordance
with those basic norms. There is significant junigience on this sense,
especially on the environmental field — e.g., amABbestogase — that could be

employed analogously on the labour area;

178 KAUFMANN, Christine.Op.cit. p.291. “Therefore, WTO dispute settlement organghao jurisdiction
to rule on claims of violation of core labor righasd cannot actively enforce them. (...). Howevbke,
Singapore Declaration by no means prevents theicagiph of core labor rights by the WTO dispute
settlement organs. (...). In practice, problemd arilse when it comes to interpretating core lafigints in
light of the WTO agreements.”

1791d. p.292.”"What is required to enhance the protectibrwase labor rights within the WTO is not the
creation of new legal rules but firstly the impravent of institutional cooperation with the ILO.”

180 |bid. p.292. “When the ILO comes to a conclusion, foaragle under an Article 33 procedure such as in
the case of Burma/Myanmar, there is no rooms fegal review by the WTO.”

181 SCHERRER, ChristoplOp. cit.p.66. “Moreover, for the WTO to take over respoitisipfor ILO tasks
would run counter to the existing principle of spdization in the polical handling of international
problems.”
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(2) to include the violation of fundamental labour tighon the exceptions
prescribed by GATT article XX, letters “a”, “b” artd”;

(3) to set up generalized systems of preferences raadtfade agreements which
condition trade liberalization to the accomplishinefi fundamental labour

standards.

Nonetheless, before concretely start examining GAJTIO regulations and
jurisprudence, it is necessary understanding whablour rights may be applied on the

system, and the complementary role of the ILO enstiandardizing function.

3.2.1. Defining which ‘labor standards may be enforced through the WTO dispute

settlement system: the complementary role of the 0

The WTO maintains close relationships with sever@rnational organizations —
such as the World Bank, the International Monetampd and the International Labour
Organization — usually on fields related to techhmooperation. Nevertheless, one of the
most important functions performed by internatioogjanizations on the WTO system is
thesetting up of standards.

The establishment of those standards has dire@ahgm the decisions of the WTO
dispute settlement system, since neither paneltheoAppellate body have competence to
set up such guidelines. Notwithstanding, the oigasipart of the DSS frequently refer to
standards enacted by specialized organizations swash the International
Telecommunication UniofiTU), the International Electrotechnical CommissidieC) ,
the International Standards OrganizatigitSO), theCodex Alimentarius Commissi@md
the International Office of Epizooticamong others. More, the Member’s engagement in
those standardizing organizations is expressly ptecthby relevant WTO agreements such
as the TBT \WTO Agreement on Technical Barriers to Trade

Article 2.4

“Where technical regulations are required and
relevant international standards exist or their
completion is imminent, Members shall use them, or
the relevant parts of them, as a basis for their
technical regulationsexcept when such international
standards or relevant parts would be an ineffective

inappropriate  means for the fulfillment of the
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legitimate objectives pursued, for instance becafse
fundamental climatic or geographical factors or
fundamental technological problems.

2.6 With a view to harmonizing technical regulatgon
on as wide a basis as possilbiéembers shall play a
full part, within the limits of their resources, irthe
preparation by appropriate international
standardizing bodies of international standards for
products for which they either have adopted, or
expect to adopt, technical regulatioris

and the SPSWTO Agreement on the Application of Sanitary and ybsanitary
Measures:

Article 3 - Harmonization

“l. To harmonize sanitary and phytosanitary
measures on as wide a basis as possible,
Members shall base their sanitary or
phytosanitary measures on international
standards, guidelines or recommendations,
where they existexcept as otherwise provided
for in this Agreement, and in particular in
paragraph 3.”

()

“4. Members shall play a full part, within the
limits of their resources, in the relevant
international organizations and their
subsidiary bodies, in particular the Codex
Alimentarius Commission, the International
Office of Epizootics, and the international and
regional organizations operating within the
framework of the International Plant
Protection Convention, to promote within these
organizations the development and periodic
review of standards, guidelines and
recommendations with respect to all aspects of
sanitary and phytosanitary measurés

()

Annex A

“3. International standards, guidelines and
recommendations

(a) for food safety, the standards, guidelines and
recommendations established by the Codex
Alimentarius Commission relating to food
additives, veterinary drug and pesticide
residues, contaminants, methods of analysis and
sampling, and codes and guidelines of hygienic
practice;

49



(b) for animal health and zoonoses, the
standards, guidelines and recommendations
developed under the auspices of the
International Office of Epizootics;

(c) for plant health, the international standards,
guidelines and recommendations developed
under the auspices of the Secretariat of the
International Plant Protection Convention in
cooperation  with  regional organizations
operating within the framework of the
International Plant Protection Convention; and
(d) for matters not covered by the above
organizations, appropriate standards, guidelines
and recommendations promulgated by other
relevant international organizations open for
membership to all Members, as identified by the
Committee.”

Analogously*®> on the Singapore Ministerial Meeting theWTO Members

recognized the International Labour Organization asthe competent body to deal with

labor issues at the international level Therefore, the WTO opened doors for the

application ofILO standards which may — and must — be invoked ommultilateral

negotiations and before its dispute settlement sysn.

More, the cooperation with other international erigations is stated by the article

12 of the ILO Constitution:

Article 12 -“1. The International Labour Organizati
shall cooperate within the terms of this Constdnti
with any general international organization entret
with the coordination of the activities of public
international  organizations having  specialized
responsibilities and with public international
organizations having specialized responsibilitigs i
related fields.

2. The International Labour Organization may make
appropriate arrangements for the representatives of
public international organizations to participate
without vote in its deliberations.

3. The International Labour Organization may
make suitable arrangements for such consultatiort as
may think desirable with recognized non-governnienta
international organizations, including internatidna

182 SCHERRER, ChristophOp. cit. p.66. “Moreover, where trade in foodstuffs was @mned, the UN
Codex Alimentarius Commission would lay down thanstards that the WTO would have to police. This
arrangement would be exactly the same as has wepoged for the WTO and the ILO with regard to abci

clauses.”
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organizations of employers, workers, agriculturiatsd
cooperators. “

On this sense, given that all WTO members and tiganization itself should
observe ILO standards, a further question would“B®uld every ILO Convention be
enforced by the WTO DSS?

As we’ve seen on the specific chapter of this studg ILO founding fathers
strived to create an organization with a self-edagusupranational legislation which
could be imposed upon all of its Members. Howeteis idea met strong international
resistance, since there was the danger of disiiveeobuntries to join the organization, or
become useless, by setting lower common standardsrder to accommodate more
Members.

More, the most part of ILO regulations — with thetable exception of the
fundamental Conventions recognized as such by 898 1Declaration of Fundamental
Principles and Rights at work are not self-contained or self-executing, tisathey are
general statements of values which are not auteaibtibinding and must be internalized
within every Member State through domestic regafati

Therefore, the answer to our question must bethm WTO dispute settlement
system must not be used as a way to enforce all gations assumed by its Members
before the ILO, since this would be against the nemandatory nature of that
institution. More, in a global organization such as the WT@vhere there is a huge
economic disparity among its Members — the “stiokist not be used with protectionist
purposes. Nevertheless, the WTO DSS is a feasible alternativéo ensure the
enforcement of core labour standards, recognized asuch by the referred ILO™?
Declaration of Fundamental Principles and Rights atork’ (1998).

183 KAUFMANN, Christine. Op.cit.. p.293. “What is still lacking is a translation thie legal concept into
standards that are applicable in the trade conidws.is where the ILO must provide guidance.”
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3.2.2. Labour standards, the concept of “like products” ard the application of the

principles of “national treatment” and the “most-favored nation” clause

All agreements signed under the WTO umbrella arédegl by the non-
discrimination principl&, expresses on two fundamental — and compleméfitargules:

the “national treatment” and the “most-favouredardtclauses.
3.2.2.1. Definition of “national treatment”

The principle of national treatment is stated ie three main WTO agreements
(GATT article 1ll, GATS article XVII and TRIPS adie Ill) and ensures that no
discriminatory measures may be taken against forpigpducts®® when compared with

“like products” of a certain industry.

“Article IIl: National Treatment on Internal
Taxation and Regulation

1. The contracting parties recognize that
internal taxes and other internal charges, and
laws, regulations and requirements affecting the
internal sale, offering for sale, purchase,
transportation, distribution or use of products,
and internal quantitative regulations requiring
the mixture, processing or use of products in
specified amounts or proportions, should not be
applied to imported or domestic products so as
to afford protection to domestic production.

2. The products of the territory of any
contracting party imported into the territory of
any other contracting party shall _not be
subject, directly or indirectly, to _internal taxes
or_other internal charges of any kind in_excess
of those applied, directly or_indirectly, to like
domestic _products.Moreover, no contracting
party shall otherwise apply internal taxes or
other internal charges to imported or domestic
products in a manner contrary to the principles
set forth in paragraph 1.

18 MOTA, Pedro InfanteO sistema GATT/OMC: introducéo histérica e prinofpifundamentaisEdices
Almedina/Grafica de Coimbra, Coimbra: 2005. p. @' mais importante desses principios &, certamente
da nao discriminacao, o qual se desdobra em dutentes: a clausula da nacao mais favorecida &sula

do tratamento nacional.”

5 1d. p. 130. “Na maioria dos casos, as duas claussé@s complememtares, aparecendo ambas
consagradas, por vezes, numa so disposicdo.”

'8 Also applied to services, patents, trademarks, et
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In other words, a country is not allowed to enagufations that compel foreign
goods to comply with higher standards other tham dhes concretely applied to its
domestic products.

Notwithstanding, if a State applies high standdatsits internal industry, could it
compel foreign manufacturers (of imported good)dmply with those same rules?

The immediate answer igo. Countries are not allowed to impose national
standards on importediKe product$ since it would start a situation of extraterriedr
application of domestic latf*. Exempli gratia if French workers have a weekly journey of
thirty-five working hours on the production of eoduct X, France is not allowed to oblige
all foreign industries that produce X to apply teaime rule.

Nevertheless, this does not mean that countriescangpelled to accept goods
produced in violation of minimum worker rights, emthis unfair competition could cause
damage to their own domestic production and/or ggaea possiblerace-to-the-bottorn
Therefore, it is important to include labor rightsder the WTO umbrella and to use the
concept of national treatment reversatguntries must be able to demand the protection of

‘minimum labor standardsbroad, in order to protect their own workers.

187 GATT 1947, Article lll. National Treatment on Imei Taxation and Regulation 1.The
contracting parties recognize that internal taxas ather internal charges, and laws, regulatiorts an
requirements affecting the internal sale, offeriogsale, purchase, transportation, distributioruse

of products, and internal quantitative regulatiodguiring the mixture, processing or use of prosluct
in specified amounts or proportions, should notpplied to imported or domestic products so as to
afford protection to domestic production. 2.Theducts of the territory of any contracting party
imported into the territory of any other contragtiparty shall not be subject, directly or indirgctb
internal taxes or other internal charges of anyl kinexcess of those applied, directly or indingctib

like domestic products. Moreover, no contractingtypahall otherwise apply internal taxes or other
internal charges to imported or domestic producta imanner contrary to the principles set forth in
paragraph 1. 3. With respect to any existing irgketax which is inconsistent with the provisions of
paragraph 2, but which is specifically authorizedler a trade agreement, in force on April 10, 1947,
in which the import duty on the taxed product isuhd against increase, the contracting party
imposing the tax shall be free to postpone theiegipbdn of the provisions of paragraph 2 to such ta
until such time as it can obtain release from thiggations of such trade agreement in order to germ
the increase of such duty to the extent necessacpmpensate for the elimination of the protective
element of the tax. 4.The products of the teryitmf any contracting party imported into the temrnt

of any other contracting party shall be accordedttnent no less favourable than that accordedeo li
products of national origin in respect of all lawsgulations and requirements affecting their imaér
sale, offering for sale, purchase, transportatibistribution or use. The provisions of this pargdra
shall not prevent the application of differentiaiternal transportation charges which are based
exclusively on the economic operation of the meaihfransport and not on the nationality of the
product. (...)".Source WTO.

188 K AUFMANN, Christine. Op.cit. p.144. “It is not clear whether a Member State @aoke these
provisions in order, for example, to protect thaltre of the workers in another country or to figlkhild
labour abroad.”

53



3.2.2.2. Definition of the “most favored nation” clause (MFN

The first fundamental WTO pillar is the principté the “most favorite nation”
(MFEN), expressed on the first GATT article:

“Article I
General Most-Favoured-Nation Treatment

1.

With respect to customs duties and charges of
any kind imposed on or in connection with
importation or exportation or imposed on the
international transfer of payments for imports
or exports, and with respect to the method of
levying such duties and charges, and with
respect to all rules and formalities in
connection with importation and exportation,
and with respect to all matters referred to in
paragraphs 2 and 4 of Article Ill,any
advantage, favour, privilege or _immunity
granted by any contracting party to any
product originating in_or_destined for _any
other_country shall be accorded immediately
and _unconditionally to the like product
originating in or destined for the territories of
all other contracting parties

()™

The MFN clause states that trade advantages whéstefit one country in

particular must be extended to all other countwésch are part of the multilateral trade

system, automatically and unconditionaify This means that the advantages conceded to

a State member Z must be extended to all other WIEGhbers even if they do not meet

with the same conditions imposed originally to tieeintry Z — on this sense skeglonesia

— certain measures affecting the automobile inguatrd theBelgian family allowances

cases. It is noteworthy that the article refers‘dther country” (and not to “another

Member”). That is to say that advantages concedecbuntries — even if they are not

WTO Members — are also subject of this clatise

% Source WTO.

' DIEZ DE VELASCO, Manuel. Op. Cit. p. 445. “Luegpor el hecho mismo de ser Partes Contratantes,
éstas se conceden la clausula de nacion mas faereon un alcance multilateral, incondicional y

automatico.”

Y1 1d. p. 113. “(...) é importante realcar que o n. 1 dolao GATT tem em conta ndo sé as vantagens
concedidas aos produtos originarios os Membros M& ©u a eles destinados, mas também as vantagens
concedidas a um ‘outro pais’ Se a Comunidade Eiappembro da OMC, conceder uma vantagem (...) a
Russia, que ndo aderiu ainda a OMC, a Comunidadeigada a estender essa vantagem a todos 0s outros
Membros da OMC. Em contrapartida, ndo se encontraridiissia sujeita as obrigacfes previstas no GATT,
qualquer vantagem por ela concedida a Comunidad®Eia s6 beneficiara esta dltima.”.
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The importance of the MFN clause derives, amongrathuses, from the fact that:
(1) it benefits developing and less-significdhtountries, extending to them advantages
negotiated between the ‘big players’, (2) it avotdsde distortions, since all countries
receive the same treatment, (3) it reduce tramsaatosts, since it is not necessary
determine the precise origin of every prodiitt (4) it multiplies and accelerates trade

liberalizatiort®*

3.2.2.3. The compatibility between the principle of natiotedatment, the MFN
clause and the restrictions concerning labor rightsder the WTO legal system:

analyzing the WTO jurisprudence regarding the cphoé “like products”

As we’ve seen, GATT articles | and Il state thatirdries are not allowed to take
discriminatory measures against foreidike products'®. Notwithstanding, the GATT
Agreement does not bring a univocal definition bistexpressioli® Hence, several
controversies have been already raised regardisgtapic on the GATT/WTO dispute
settlement system, such Asstralian Ammonium Sulphaté, Spain — Tariff Treatment on
Unroasted Coffé€® and onJapan — Tariff Import of Spruce Pine fir Dimension

Lumber®®, but still no common interpretation has prevailed

2 Regarding trade.

193t is applied to all products, and not only ongéavhich part of concession lists.

¥ MOTA, Pedro InfanteOp. cit. p. 122. “A aplicacdo da clausula da nacgdo maisréxida oferece
inUmeras vantagens: i) possibilita que todos pentil das vantagens resultantes da reducdo ou gjina
dos obstéculos ao comércio, nomeadamente, permitind os paises pouco impornates do ponto de vista
comercial recebam, igualmente, as vantagens qgeaades poténcias comerciais trocam entre si (50 da
negociacbes bilaterais com as grandes poténciagrc@is, 0s paises pequenos teriam muito menos
possibilidades de obter essas vantagens); ii) @eritisse a clausula da nacao mais favorecidpatses
teriam ininterruptamente de ajustar e renegociaesggectivos acordos comerciais face a qualqueragfio
significativa da sua situacdo comercial; iii) previa distorcdo dos mercados mundiais, visto questod
paises terceiros recebem o mesmo tratamento, d)zres custos de transaccdo, dado evitar que os
funcionarios aduaneiros tenham que determinargeridos produtos; v) multiplica e acelera os efeite
liberalizagdo comercial; vi) do ponto de vista €moito, o acatamento da clausula da nacéo maisefeidar
pela generalidade dos paises assegura a obserdarteiaria da vantagem comparativa de David Ricardo

% The expression may be found on several articleseoGATT, exempli gratiaon articles 1,1; 11, 2, a); lll,
2,4;VIl, 1,a)andb), 7; IX, 1; XI, 2, ¢); XIIL, XVI, 4.

19 | ANFRANCHI, Marie-Pierre Op. cit.p.62. “Or, aucun des accords de I'OMC ne donneéfiaition de

la notion de ‘produits similaires’. La question denc posée.”

71950,

% 1081.

' 1089.
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On several cases the panels had restrictive iifoons, like inJapan — Alcoholic
Beveragessuggesting the utilization of previous classtiimas as reasonable critéfia
Other criteria had been already recommended bywiniing group on théorder Tax
Adjustment®* case, such as final uses, properties, natureityjuateferences and habits
of consumerd?

Recently, less restrictive interpretations havenbiaking into consideration on the
analysis of the “likeness” of two products. Inijalpanels started to accept that processes
and production methods (PPMs) could be used agamieriteria, always when they could
be defined as incorporated ones — those whichttiratfect the final products, like the use
of pesticides on a certain agricultural g&8d On the other hand, non-incorporated PPMs
— those which do not directly affect the final puots — were for a long tima priori
discarded as elements of “likeness” between twalgd8* an interpretation that emerged
on theTuna/Dolphincases.

This interpretation has a major impact on the Ilabdield, since the
accomplishment with labour regulations — even thiee ©nes — do not affect the physical
characteristics of the final product, being consde a non-incorporated PPM\er
excellenceTherefore, a less restrictive interpretation wloallow that goods produced by
countries which do not respect core labor rightsukhnot be consideredike product$
when compared to those produced in accordancell@Hfundamental labor standafd3
Unfortunately, the GATT/WTO dispute settlement syststill has not had the opportunity

to reconcile this matter. However, recent legalaligements — e.g., thasbestosase —

% MOTA, Pedro InfanteOp. cit. p. 138. “Uma classificagdo pautal uniforme dosdptos pode ser (til

para determinar se eles sdo ou ndo ‘produtos sewrilaCaso seja suficientemente detalhada, a fitagsio
pautal pode constituir uma indicagao Util sobrevalisude dos produtos (...)."

%t 1970.

292 |1d. p. 138. “Alguns critérios foram sugeridos paraesfeito: as utilizacdes finais do produto num dado
mercado; os gostos e habitos dos consumidoresive#side pais pra pais; as propriedade, a natereza
qualidade do produto.”

% 1d. p. 179. “Por exemplo, ndo tem qualquer efeito mixe enquanto tal ou no seu valor nutritivo ou
gustativo junto do consumidor a proibicdo de wilina pesca uma rede-arrastdo, embora tal medgsa po
ajudar a proteger o ambiente. Em contrapartidaxigéecia de que ndo existam pesticidas no algodao,
enquanto produto final, constitui um exemplo deprotesso e método de produgéo incorporado.”

% 1d. p. 178. “(...) as distingdes dos produtos basemdasaracteristicas do processo de producéo, ou do
produtor, que ndo sejam determinantes das carstatasi do produto, sdo simplesmente viat@siori como
ilegitimas.”

205 | ANFRANCHI, Marie-Pierre.Op. cit.p.61. “(...) que sont des produits ‘similaires’?uReroduits, qui
présenteraient des caractéristiques physiquesalgates, sont-ils similaires si par ailleurs leascessus de
production different? Plus spécifiquement, peutemmsidérer que deux produits sont similaires, si le
processus de production respectent ou pas, sué/aas, les normes sociales fondamentales?”
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concerning the likeness of goods on an environnhegespective could set important
precedents for future cases regarding labor rights

In this respect, it is important to analyze thehdiomic interpretation shift that
took place between two remarkable panel decisianghe environmental field, which
could be used as important precedents on the defehsvorkers™ rights at the WTO

dispute settlement system:

3.2.2.3.1. The Tuna/Dolphin cases (1991/1994)

The United States Marine Mammal Protection’AcfMMPA) banned the imports
of commercial fish (and derived goods) producedkigh mammal (Dolphins) mortality
rate$®® Imports would only be admitted if “(Xhe government of the harvesting country
had a program regulating the taking of marine martsneomparable to that of the US
and “(2) the average rate of incidental taking of marine maaits by vessels of the
harvesting nation was comparable to the average ddisuch taking by US vesséts

In practice, this act banned all imports from Mexicand intermediate countrfe$
Therefore, in 1991 Mexico requested a panel de@Sioin order to discuss the
compatibility of those American environmental normish the article Ill, Xl and XIlI of
the GATT system. The US, on its defense, invoked GArticles Ill, 4 and the exceptions
of article XX b) andg). Several other parties, such as Costa Rica, lf&pan, Spain,
France, the Netherlands Antilles, the United Kingd&anada, Colombia, the Republic of
Korea, and members of the Association of South&sistn Nations joined the discussion,
in what might have given some weight to that rulifidne Panel decided that the
American embargo was against GATT rules since it weanot based on the quality or
content of the tuna imported but merely on the way tuna was produced?® In

accordance with the panel, the definition of prdadus different than the characterization

% AUFMANN, Christine.Op.cit.. p.142. “Although the WTO organs have not yet hasl apportunity to
decide a case involving labor rights, decisionatesl to the protection of the environment are @iey...).”
" Enacted in October 211972.
28 «“The act meant a ban on the importation of comiaéfish or products from fish which
have been caught with commercial fishing technoladich results in the incidental kill or
incidental serious injury of ocean mammals in exeddJS standardsSource WTO.
% SourceWTO.
1 MOTA, Pedro InfanteOp. cit.p. 180. “Foi 0 que aconteceu com o México,que sisums exportacdes de
atum para os EUA serem totalmente banidas (o mi@plicou-se igualmente aos paises intermediéuios,
seja, 0s paises onde o atum mexicano era processadatado).”
' United States — restrictions on imports of tunarfrMexicocase.
212 | ANFRANCHI, Marie-Pierre.Op. cit. p.63. “Le groupe spécial dans les deux cas, vaerela thése
américaine: il se fonde sur une interprétatioBdéte du GATT (...).”
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of Processes and Production Methods (PP¥dyloreover, the panel decided that on this
specific case the US was trying to give extraterial effects to its domestic environmental
legislatiorf'*. This was not allowed by the GATT rule®vén to protect animal health or
exhaustible natural resources'The panel decided that it was not a regulationaon
product, but a hidden import restriction, whichlated GATT article X#*°. It also did not
fit into the exceptions stated in GATT, Article XXince — the panel concluded - those
exceptions do not have extraterritorial effétts

Nevertheless, in spite of the great attention xexkby this case, the decision was

never adoptéd’ since the US and Mexico resolved the matter thmoljateral

* MOTA, Pedro InfanteOp. cit.p. 181. “Portanto, os EUA ndo podiam decretar vindie as importacées
de atum e rodutos derivados do México, apenas parquodo de captura do atum néo satisfazia a degisl
norte-americana, ou seja, o tratamento concedidatian importado deveria ser 0 mesmo que 0 concedido
ao atum nacional, independentemente do impactoesmabidos métodos de pesca de um e outro pais.”

?* LANFRANCHI, Marie-Pierre. Op. cit. p.64. “On voit bien que le probléme est trés difficpuisque ce
qui est jeu c’est la souveraineté de |'Etat d'neigies produits; admettre la thése américaine meraé
schématiquement & reconnaitre aux Etats du Nor¢em@étence universelle qui leur permettrait d”ebguo
leurs standards sociaux vers les Etats du Sud.”

Z5«prticle XI: General Elimination of Quantitative Restrictions - 1. No prohibitions or restrictions other
than duties, taxes or other charges, whether mideietiee through quotas, import or export licenoether
measures, shall be instituted or maintained bycamyracting party on the importation of any prodoicthe
territory of any other contracting party or on theortation or sale for export of any product dexdifor the
territory of any other contracting party. 2.Theasions of paragraph 1 of this Article shall notend to the
following: (a) Export prohibitions or restrictions temporarilppied to prevent or relieve critical shortages
of foodstuffs or other products essential to theogting contracting partypf Import and export prohibitions
or restrictions necessary to the application ohddads or regulations for the classification, gngdor
marketing of commodities in international trade) (mport restrictions on any agricultural or fishesr
product, imported in any form,* necessary to thipemement of governmental measures which opergte: (
to restrict the quantities of the like domesticdqurot permitted to be marketed or produced, ohefa is no
substantial domestic production of the like progdoéa domestic product for which the imported pretocan
be directly substituted; or (ii) to remove a termrgrgrsurplus of the like domestic product, or, & is no
substantial domestic production of the like prodo€ia domestic product for which the imported protdcan
be directly substituted, by making the surplus labde to certain groups of domestic consumers free
charge or at prices below the current market lemeljii) to restrict the quantities permitted te produced
of any animal product the production of which isedily dependent, wholly or mainly, on the imported
commodity, if the domestic production of that condity is relatively negligible. Any contracting pgrt
applying restrictions on the importation of any giwot pursuant to subparagraph ¢f this paragraph shall
give public notice of the total quantity or valuetbe product permitted to be imported during actfjed
future period and of any change in such quantityabne. Moreover, any restrictions applied undgafiove
shall not be such as will reduce the total of intpoelative to the total of domestic productioncampared
with the proportion which might reasonably be expdcto rule between the two in the absence of
restrictions. In determining this proportion, thentracting party shall pay due regard to the propor
prevailing during a previous representative pednd to any special factors* which may have affeaded
may be affecting the trade in the product concefned

' MOTA, Pedro InfanteOp. cit.p. 182. “Dito de outra forma, as regras do GAT® pérmitiam a adopgao
por uma parte contratante de medidas comerciaisocobjetivo de tentar aplicar as suas prépriasieigro
pais, mesmo que estivesse em causa a proteccadaadievanimais ou a proteccdo de recursos naurais
Caso os argumentos norte-americanos tivessem ciitns, qualquer pais poderia impedir as importagi@e
produtos de outro pais com o fundamento de quei® quaée exporta tem politicas ambientais e sociais
diferentes das suas.”

2YI1d. p. 183. “(...) o relatério nunca chegou a ser #aftp Tal ndo impediu que o caso tivesse sido @dvo
grande atencédo e objecto de anuncios de pagineaimie alguns dos principais jornais norte-amensan
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arrangements. In 1992, the European CommunitiestlamdNetherlands raised the issue
again, and in 1994 the Panel made a similar dexisvbich was also not adopted because
of consensual lacking.

The relevant aspect of this jurisprudence was thatUS was not allowed to
unilaterally impose stringent environmental staddareven if they were justifiable, as
exceptions on a multilateral liberalized trade systif this example were applied to the
labor field, it would be possible to infer that a ountry could not restrict imports
based on the accomplishment of core standards orsiinternal labor laws and on the
non-observance of those same rules abroad, sincastban would have the effect to
give extraterritorial effects to domestic labor legslation*®. Secondly, in accordance to
the Tuna-Dolphins interpretation, countries would not be allowed todifferentiate
products simply based on the PPMs involved in theiproduction.

Notwithstanding the Panel’s decision denying theglieation of PPMs on GATT
article IllI, 4, it is significant that in 1992 was celebrated a successfigreement for the
reduction of dolphin mortality in the Eastern PaciOcean which has the United States
and Mexico as parties. This proves that the actiedia and NGOs” role on the WTO case
was fundamental to the raise of favorable publioiop, and the consequent change on the

Mexican fishing policies with positive environmehgffects™®.
3.2.2.3.2. The Asbestos ca&® (2001)

Asbestosis one of the most significant World Trade Orgatian's cases, with
several implications on further jurisprudential dmpments.Exempli gratia it was the
first WTO case to mention International Labor Otigation conventiorf$’. One important
aspect is thator the first time the WTO Appellate Body decided hat the analysis

whether goods are “like products” or not should notbe restricted to physical

por iniciativa de grupos ambientais e outros grugpmsnteresses. Depois de apresentadas as corgldsde
Painel, o GATT chegou mesmo a ser apelidado de GA&T...)".

218 | ANFRANCHI, Marie-Pierre.Op. cit. p.64. “(...) mis en évidence par le Venezuela dangremiére
affaire (le Venezuela était intervenu dans la pdocé en tant que tierce partie): accueillir la éha@méricaine
reviendrait & accepter que tout Etat ait alorsfaleulté de justifier I'imposition unilatérale dessgropres
normes dans le domaine social ou économique ou Bardomaine de I'emploi, en tant que critére
d"acceptation des importations’.”

*MOTA, Pedro InfanteOp. cit. p. 192. “O Acordo foi implementado com tanto éxige alguns cientistas
observam que a zona oriental do Pacifico é actudérie lugar do mundo onde se pesca atum mais @egur
para os golfinhos.”

2% European Communities — measures affecting Asbestd#\sbestos containing products.

221 K AUFMANN, Christine.Op.cit.p.146. “EC-Asbestos was the first case in whichO\tiispute settlement
organs referred to ILO Conventions (...)".
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characteristics?>2. On this leading case¢he WTO “rejected a purely market-based
analysis of products helding that “a harmful product cannot get the same free trade
concessions under WTO rules as a harmless ¢hg”

Canada argued that the French prohibition of ingoft chrysotile asbestos and
asbestos-containing products was not in accordanite the WTO rules. Initially, the
panel used Article XX (health risks) in order tatjfy the banningf’, without taking into
consideration the “likeness” issue. Neverthelelss, Appellate Body stated that asbestos
and asbestos-substitutes could not be considelikd froducts”, since the asbestos'
potential health risks should be taken into comsitilen on that analysi®. PPMs were,
for the first time, based on the analysis of liker&s among products.

This was certainly a significant precedent when ooesiders the outcome of the
Tuna-Dolphin case. The interpretation of Asbestoscase will lead to further
jurisprudential and legal developments, not only inestablishing environmental rules,
but also in the labor field. Since the Appellate Body stated that it is necgstde into
consideration all pertinent elemefifsit is possible arguing that goods produced withou
respecting internationally recognized fundamend#dlot rights, and goods produced in
accordance to ILO core Conventions should not leatéd as “like products”, and
therefore, should not be the object of the ‘natidnreatment principle’ nor of the Most
Favorite Nation (MFN) clause. On this sense, bamsumlike products’ are perfectly
compatible with WTO norms if they have a reasonablape, as debated in the cas&s

Malt Beverageslapanese-Alcoholic BeveragasdBananas |l

221d. p.138. “(...) physical characteristics are notahéy criterion for treating products differently.”

2 NEGI, ArchnaOp.cit.p.106

224 «ynder Article Ill (which requires countries toagrt equivalent treatment to like products) the Pane
found that the EC ban constituted a violation siasbestos and asbestos substitutes had to be exmusid
“like products” within the meaning of that Articl&he panel argued that health risks associatedasitlestos
were not a relevant factor in the consideratioprofiuct likeness.Source WTO.

2%5«0On appeal, the WTO Appellate Body upheld the fiarreling in favour of the EC, while modifying its
reasoning on a number of issues. For instanceyérsed the Panel’s finding that it was not appat@rto
take into consideration the health risks associaiul chrysotile asbestos fibres in examining thikehess”
of products under GATT Article 111:4.Source WTO.

6 MOTA, Pedro InfanteOp. cit.p. 155. “Assim, aos quatro critérios avancadosrarmente no relatdrio
do Grupo de Trabalho sobBorder Tax Adjustments no relatério do Painel sobre o cdspan-Customs
duties, taxes and labelling practices on importddes and alcoholic beverages Orgcao de Apelacdo
adicionou no casdeuropean Communities — Measures Containing Asbestus Asbestos Containing
Products a necessidade de examinar, em cada caso, toétenosntos de prova pertinentes.”
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3.2.3. Labour standards: GATT exceptions

3.2.3.1. GATT Article XX exceptions

Another potentially effective tool to promote labstandards under the WTO
scheme would be the use of the exceptions presciieSATT article XX?’, which
states

“Subject to the requirement that such measures
are not applied in a manner which would
constitute a means of arbitrary or unjustifiable
discrimination between countries where the same
conditions prevail, or a disguised restriction on
international trade, nothing in this Agreement
shall be construed to prevent the adoption or
enforcement by any contracting party of

measures:
(@) necessary to protect public morals;

(b) necessary to protect human, animal or
plant life or health; (...)

(e) relating to the products of prison lalbpu
(...)”

The scope of those exceptions is that trade mayeb#icted to ensure the
protection of other objectives.

Obviously, wider the interpretation of this articlmost severe would be the
restrictions to international tratf& Therefore, the interpretation of the article Xbosld
not be too wide to put in check the purposes ofGAE T system, but not too narrow in
order to fail on the defense of the principles ected by that articfé®, as stated on the

US- Gasoline case. Consequently, those exceptions may pass cassiy and

22 MOREAU, Marie-Ange Op. cit. p.107. "La seconde possibilité est d”élargir lendime d"application de
I"article XX, qui permet a toute partie contractanfadopter ou de maintenir des mesures restriciux
échanges justifiées par des considérations d"gualséc ou économique, en particulier pour la protecde

la santé et de la vie des personnes et pour lesresese rapportant aux articles fabriqués dansrissns.”

2 MOTA, Pedro InfanteOp. cit. p. 423. “Como é 6bvio, quanto mais ampla for arpetacdo do artigo
XX, maior sera a margem de manobra dos membrosM& @ara recorrerem a medidas restritivas do
comeércio internacional.”

2% |d. p. 423. “Sobre a relagdo entre o artigo XX e cutsposicées do GATT, o Orgdo de Recurso
declarou no casbS- Standards for Reformulated Gasoloee as disposi¢cdes do artigo XX ndo podem ser
interpretadas num sentido tdo amplo que levassér aqriamente em causa o fim o o objeto de outras
disposicdes do GATT, nem estas disposi¢cdes devenmtalcance tdo vasto que prive de sentido atiqadi

e interesses que o art. XX encarna.”
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proportionality exam, and must be exercised in giagith through transparent procedural

rules, ensuring a non-arbitrary discrimination.

3.2.3.1.1. “Necessary to protect public morals”

The first exception prescribed by GATT's Article XX‘public morals’ reasoning.
The main difficulty in defending this exceptiontisat the GATT text does not give a clear
definition of “public morals. Also, the WTO dispute settlement system has neve
indicated which categories of cases could be censitlby this rule.

Some scholars - using methods of historical inttgtion — argue that since there is
already an explicit reference to prison labor inidke XX (e), and the fact that the Havana
Charter has never come into force, the conceppublic morals’ within the GATT treaty
would not include labor rights. ‘Public morals’, aots original meaning would imply
exclusively classic connotations associated tceetpression, such as the possibility to ban
imports of pornographic materfal.

Nevertheless, this interpretation seems to be urate, even if the ITO/GATT
founders originally had that strict objective. lecardance with th&ienna Convention on
the Law of Treatie1969), an interpretation must also take into aotcsubsequent
agreements which are relevant

Therefore, the GATT could not be interpreted asisatated legal systefff. In
order to correctly interpret its clauses, one nuasisider several other treaties that regard
human and labor rights signed by current WTO Memdating back to the late forties.

In accordance with this logic, it is undeniablettbancepts change and develop,

and must do so. An extensive interpretation of ddetiXX (a) must certainly include

230 L ANFRANCHI, Marie-Pierre Op. cit.p.69. “En 1947, les rédacteurs du GATT entendaiertainement

la notion de moralité publique au sens classiquétetit comme permettant par exemple a une Partie
contractante d’empécher I'importation de publicetiobscénes. Aujourd hui, un consensus existe ausmo
sur la question de I'interdiction du travail dedaats, et de I'interdiction du travail forcé. Ceéteolution
n’influe-t-elle pas sur le contenu de la notiorirderalité publique’?”

231 ARUP, ChristopherOp. cit. p.915. “The Vienna Convention’s general princigléhat, where treaties
deal with the same subject-matter, the treaty latetime takes precedence. However, it also cosnsel
tribunals to seek an interpretation that recondhestreaty with other such treaties.”

232 | ANFRANCHI, Marie-Pierre.Op. cit. p.61. “Le droit de 'OMC ne constitue pas un codasrégles
isolées. Il s"applique en effet en paralléle etj@otement aux autres obligations qui s'imposent Btats
dans la sphére internationale.”
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violations of fundamental labour standards — sushchild work and indecent work
conditions — as breaches of the concept of ‘puhlicals’.?*?

A similar reasoning was presented before the WTCS D8 the already referred
Tuna/Dolphins case, using an environmental persgectOn that occasion, however, the
Netherlands and the EC - third parties on that dema argued that an extensive
interpretation of the Article XX would lead to arpal analysis, since the concept of
‘public morals’ could be easily identified with sgic cultural and religious valué¥. On
the case of core labour rights, however, this aeputmvould not be accepted, since core
labour standards are recognized as universal righfpsederga omnesy the 1998 ILO

‘Declaration of Fundamental Principles and Rightsvatrk.

3.2.3.1.2. “Necessary to protect human, animal or plant lifend health”

In order to include a certain situation under #seption, it is necessary fulfilling
to elements: (1) prove that the measure takendsssary and (2) that it have an affect t
improve human, animal or plant life and health.

The second element is easier to incorporate: omableady mentioned\sbestos
case, the WTO embraced the notion of ‘health #Sk'The definition of ‘risk’ was
considered in a dynamic scenario, for the firstetimeferring to WHO and ILO
interpretations.

Forced labor obviously brings risks to human lids,does child lab&t. Also, the
ILO already proved the existence of important reteghips between health and safety
standards, which also link freedom of associatiod aollective bargaining to health

standard$®’

233 L ANFRANCHI, Marie-Pierre Op. cit.p.65. “De méme une interprétation extensive deé Xxra) (relatif

a la protection de la moralité publique) consistaxadire que le travail des enfants et plus glebent des
conditions de travail indécentes sont inclus Gasdnt contraires a la moralité publique.”

234 LANFRANCHI, Marie-Pierre Op. cit.p.65. “Ainsi, dans |affaire Thon/dauphins I, I&€@t les Pays-bas
ont fait valoir qu’une interprétation extensive del XX a) conduirait ‘a une partialité au nom denhoralité
publique, notion que dépendait en général forterdesttraditions religieuses et culturelles spéeéa].”

235 LANFRANCHI, Marie-Pierre.Op. cit. p.70. “(...) I'évolution de la jurisprudence pottaur la relation
commerce/environnement ou commerce/santé.”

2% The UN Convention on the Rights of the Chiéstempli gratia aims to protect children from health risks,
and it was ratified by almost all States.

237 KAUFMANN, Christine. Op.cit. p.147. “Health risks are obviously involved in tbentext of forced
labour (...). With regard to freedom of associatand collective bargaining, the 2005 Review of Aanu
Reports under the Follow-up of the ILO Declaratcmmtains several examples of links to health arfdt$a
standards. As a result, Article XX (b) gives Memlsates some room for manouvre in protecting labour
standards.”
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Nevertheless, it is also relevant taking in consitien the concept of “necessity”.
In Thailand — Restrictions on Importation of and Imar Taxes on Cigarettedor
example, the Panel concluded that a State is tmied to impose a trade restriction if
there are other reasonable alternatives availableh( as prohibition of publicity,
information programmes and labeliAf) On the labour field, it seems that labour
restrictions would fit into the necessity test,cairtountries are not allowed to

More, as we saw, oS — Tuna/Dolphinsthe panel concluded that it is not
possible to give extraterritorial effects to int@rrpolicies, in that the scope of the
exceptions of article XX b) was to protect “humanijmal and plant life and health” inside
a certain jurisdiction.

Nevertheless, on the&nited States- Shrimp§ case, PPMs have been already
considered on the analysis of the exceptions of GAlticle XX, recognizing that, in
principle, it is possible to subordinate marketemscto the accomplishment of certain
internal policie$™, since: (1) before the trade restriction the inipgrState make serious
efforts in order to conclude bilateral and mulglal negotiations, (2) all exporting
countries must beneficiate from the same transpienod, (3) the certification processes
must be transparent and allow the possibility ofaw mechanisms and (4) there must be

efforts in order to perform the necessary techriodgransfef*! 42

2% MOTA, Pedro Infante.Op. cit. p. 432. “Em suma, o Painel considerou que a f@i#a tinha
razoavelmente ao seu dispor diversas medidas comisatom o Acordo Geral para controlar a qualidade
a quantidade de cigarros que se fumavam e que,d&sm@m conjunto, podiam servir para atingir os
objectivos de politica de saude que o Governo fi@da tratava de alcancar mediante restricbes atiagsio

de cigarros incompativeis com o n. 1 do artigo(Xl).”

¥ United States — Import prohibition of certain shpimnd shrimp productsase.

MOTA, Pedro InfanteOp. cit.p. 189. “A resposta pode ser encontrada no préptaiério apresentado
pelo Orgdo de Recurso no casoited States — Import Prohibition of Certain Shpirand Shrimp products

no qual aquele 6rgédo reconhece que, em principi@ssivel a um pais importador subordinar o acasso
seu mercado a adopcdo pelos paises exportadocestae politicas impostas por ele.”

»11d. p. 190. “N&o obstante, o Orgdo de Recurso faz mitea legalidade das medidas comerciais
aplicadas em funcédo do processo de producao davéhse@ de alguns requisitos, a saber: i) 0 Menaaro
MOC interessado na introducdo de um determinada@epsm e método de producdo deve realizar
negociacbes sérias com todos os paises que exporfamoduto em questdo para o seu territério, com o
objetivo de concluir acordos bilaterais e multitate de protecéo e conservacéao (...); ii) o Menda®MC

em causa deve ter em consideracéo as diferentdi;dea nos diversos paises que exportam o produto e
causa; iii) todos os paises devem beneficiar dommeperiodo transitério; iv)o esforco realizado na
transferéncia de tecnologia (...); e v)o procegscditificacdo deve ser transparente e permitirdicdo dos
paises afectados, bem como a possibilidade desgecantra a ndo ceryificagdo.

42| ANFRANCHI, Marie-PierreOp. cit.p.64. “Les Etats-Unis ont cette fois gagné | aéairais la solution
adoptée est prudente et conditionelle: la mesukriaaine est validée uniquement parce qu’elle @bdéux
caractéristiques: - elle est flexible: elle imp@sex Etats exportateurs non pas |'adoption des igobs de
péche américaines (ce qui serait une obligatiomdgen) mais |"adoption de techniques écologiqués.
elle a accompagné une négociation internationaleémesn paralléle & I'instance avec des Etats d"Asie
exportateurs de crevettes. Cette négociation audélé sur une convention régionale de protectian de
tortues. La mesure US n’était pas une mesureestréit unilatérale.”
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In sum, in spite of being a controversial interptier?*® States could also argue
the exception of Article XX (b) to take ‘legal’ d@isminatory measures against
goods/services coming from countries which do ffataciously enforce labour rights.

3.2.3.1.3. Prison labor

The article XX (e) is the only exception which esgsly refers to process and
production methods on the original GATT tré&fy Another important consideration, as
stated by LEARY* is that this exception have been included on @&TT with
protectionist purposes, and not motivated by marathical explanations.

Even though the meaning of GATT Article XX (e) igparently clear, the question
still remains as to whether it addresses only sdoa of prison labor or if it could be
invoked in cases of forced labor as well. SomeeStaim to include on an extensive
interpretation of this exception even cases of Veages condition&?

Nevertheless, it is not possible bring those arqumesince the Article XX (e) is
evidently restricted to goods produced by prison&hnss distinction is stressed by the ILO
Convention on forced labour itséff’

3.2.3.2. Other exceptions

In addition to article XX, the GATT system presesbother exceptions to the

application of the MFN clause and to the principlenational treatment, such as waivers

243 SENTI, Richard. Op.cit. p. 439. “Art. XX (b) GATT lasst, wie bei der GATE®levanten
Umweltschutzbestimmungen aufgezeigt worden istevig¢agen offen: (...) Darf der Kriterienkatalogf au
weitere Aspekte wie arbeits Rechtliche und Soz@itiBche werte (z.B. Kinderarbeit oder Sozialet®gidkeit
der Erwerbstétigen, der Arbeitslosen und Betagiesjjeweitet werden?

% MOTA, Pedro InfanteOp. cit.. p. 178. “Apesar da existéncia de algumas pequerescdes (por
exemplo, a alinea €) do art. XX do GATT, ao pemdtiaplicacdo de restricdes a importacdo de preduto
fabricados em prisbes, tem sido assumido desdeuit® mue os produtos sé podem ser distinguidos no
ambito do artigo Il do GATT com base nas qualidades préprios produtos.”

*> LEARY, Virginia. Worker's rights and International Trade: the SodBlhuse (GATT, ILO, NAFTA, US
Laws). In: Fair Trade and Harmonizatigndagdish Bhagwati and Robert Hudec. Ed. Vol 2. Vi Press,
Cambridge-Massaschussets and London, 1996, refeyrbtDTA, Pedro InfanteOp. cit.p. 178.

246 | ANFRANCHI, Marie-Pierre.Op. cit. p.65. “Les Etats favorables a la clause socialeconsidéré un
temps que l'art.XX e) (qui permet de ne pas impoes ‘articles fabriqués dans les prisons’) patirra
constituer une base juridique pertinente: une imétation extensive de I'art XX e) permettrait paemple
d’étendre la dérogation a tous les produits pravietha travail forcé, fabriqués par un main d oewaptive

et peu ou pas rémunérée.”

2T SCHERRER, ChristoplOp. cit. p.65. “(...) Article XX (e), he argues that it istrforced labor as such,
but the circumstance in which the prisoners wogt #hould be the subject of trade measures. Atpibiist

he could find support from the ILO, as the ILO cention on forced labor makes precisely that disitimc’
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(art. XXV?*® general safeguard clauses (art. XfX generalized systems of
preferences® to developing and least-developed countries fedso-calledenabling
clausé®Y), customs unions and free trade areas (art. X%)%°

248 Article XXV - Joint Action by the Contracting Fagt — “ 5. In exceptional circumstances not elsewhere
provided for in this Agreement, the CONTRACTING PRES may waive an obligation imposed upon a
contracting party by this Agreemen®rovidedthat any such decision shall be approved by a hirds
majority of the votes cast and that such majottigllscomprise more than half of the contractingipar The
CONTRACTING PARTIES may also by such a vote: (i) fioe certain categories of exceptional
circumstances to which other voting requiremengl| stpply for the waiver of obligations, and (iijgscribe
such criteria as may be necessary for the appiicati this paragragff.”

249 Article XIX - Emergency Action on Imports of Pautar Products —“1.(a)lf, as a result of unforeseen
developments and of the effect of the obligatiomsuired by a contracting party under this Agreement
including tariff concessions, any product is beimgorted into the territory of that contracting fyain such
increased quantities and under such conditions aause or threaten serious injury to domestic yrers in
that territory of like or directly competitive prodts, the contracting party shall be free, in respé such
product, and to the extent and for such time as loealyecessary to prevent or remedy such injursuspend
the obligation in whole or in part or to withdraw modify the concessionb) If any product, which is the
subject of a concession with respect to a preferesdeing imported into the territory of a contnag party

in the circumstances set forth in subparagraptof this paragraph, so as to cause or threateéouseinjury

to domestic producers of like or directly compeétiproducts in the territory of a contracting pantiich
receives or received such preference, the impodorgracting party shall be free, if that other ttacting
party so requests, to suspend the relevant oldigdti whole or in part or to withdraw or modify the
concession in respect of the product, to the examit for such time as may be necessary to prevent o
remedy such injury. 2.Before any contracting pattsll take action pursuant to the provisions ofgeaph 1

of this Article, it shall give notice in writing tthe CONTRACTING PARTIES as far in advance as may b
practicable and shall afford the CONTRACTING PARSIEand those contracting parties having a
substantial interest as exporters of the produntemed an opportunity to consult with it in redpefcthe
proposed action. When such notice is given inticelato a concession with respect to a preferetize,
notice shall name the contracting party which leagiested the action. In critical circumstancesreldelay
would cause damage which it would be difficult épair, action under paragraph 1 of this Article rbay
taken provisionally without prior consultation, dahe condition that consultation shall be effected
immediately after taking such action.&.(f agreement among the interested contractinggsawith respect

to the action is not reached, the contracting parych proposes to take or continue the actionlshal
nevertheless, be free to do so, and if such adidgaken or continued, the affected contractindigsushall
then be free, not later than ninety days after saaatfon is taken, to suspend, upon the expiratiothicty
days from the day on which written notice of sualspension is received by the CONTRACTING
PARTIES, the application to the trade of the cartirey party taking such action, or, in the caseigsaged in
paragraph 1H) of this Article, to the trade of the contractipgrty requesting such action, of such
substantially equivalent concessions or other akibgps under this Agreement the suspension of wtiieh
CONTRACTING PARTIES do not disapproveb)lotwithstanding the provisions of subparagraph df
this paragraph, where action is taken under papag2aof this Article without prior consultation asduses

or threatens serious injury in the territory of enttacting party to the domestic producers of potglu
affected by the action, that contracting party lshahere delay would cause damage difficult to nepae
free to suspend, upon the taking of the actionthrmughout the period of consultation, such coricassor
other obligations as may be necessary to prevertoedy the injury.”

»% DIEZ DE VELASCO, ManuelOp. Cit p. 446. “También, a pesar del principio de igadidie trato,
desde 1971, se permite a los Estados Partes dissosoaplicar un arancel preferencial generalizado
favor de productos originarios de paises o tefdtomenos desarrollados. La razén de ser estadiltim
excepcion (sistema de preferencia generalizada§) $8 promocionar sus exportaciones y acelerar su
crecimiento econdmico, ya que el principio de laaldad de tratofavorece a Estados de niveles edoasm
semejantes, pero perjudica a Estados menos déadoxl Por ello, a través de la UNCTAD, esos Estado
consiguieron en 1971 la aceptacion del SPG desoovie reciprocidad. Debido a su naturaleza
discriminatoria, la aplicacién de este sistema daseautorizado por el GATT, que lo aceptd, en rimer
periodo como derogacién temporal y desde la Rorelarakio sin limitacién temporal (clausula de
habilitacion).”

%1 Decision of 28 November 1979 (L/4903) — “Followinmegotiations within the framework of the
Multilateral Trade Negotiations, the CONTRACTING RAIES decide as follows: 1. Notwithstanding the
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provisions of Article | of the General Agreementntracting parties may accord differential and more
favourable treatment to developing countries, withaccording such treatment to other contractintigsa
2.The provisions of paragraph 1 apply to the foilmy. a) Preferential tariff treatment accorded by
developed contracting parties to products origimatin developing countries in accordance with the
Generalized System of Preference$, Differential and more favourable treatment wittspect to the
provisions of the General Agreement concerning taoiff measures governed by the provisions of
instruments multilaterally negotiated under thepiees of the GATTL) Regional or global arrangements
entered into amongst less-developed contractingegdor the mutual reduction or elimination ofitisrand,
in accordance with criteria or conditions which nizgy prescribed by the CONTRACTING PARTIES, for
the mutual reduction or elimination of non-tarifeasures, on products imported from one anath&pecial
treatment on the least developed among the devgjamuntries in the context of any general or djeci
measures in favour of developing countries. 3. Alifferential and more favourable treatment provided
under this clausea)shall be designed to facilitate and promote thdetraf developing countries and not to
raise barriers to or create undue difficultiestfa trade of any other contracting partigshall not constitute
an impediment to the reduction or elimination offta and other restrictions to trade on a mosbfaed-
nation basisg) shall in the case of such treatment accorded lgldped contracting parties to developing
countries be designed and, if necessary, modifiedespond positively to the development, finaneiat
trade needs of developing countries. 4.Any contigcparty taking action to introduce an arrangement
pursuant to paragraphs 1, 2 and 3 above or sulsiyjueking action to introduce modification or
withdrawal of the differential and more favourableeatment so provided shal): notify the
CONTRACTING PARTIES and furnish them with all thdarmation they may deem appropriate relating to
such actior)) afford adequate opportunity for prompt consultaioat the request of any interested
contracting party with respect to any difficulty oratter that may arise. The CONTRACTING PARTIES
shall, if requested to do so by such contractingypaonsult with all contracting parties concerneith
respect to the matter with a view to reaching sohst satisfactory to all such contracting partieg.be
developed countries do not expect reciprocity fimmitments made by them in trade negotiations doge
or remove tariffs and other barriers to the tratldeveloping countries, i.e., the developed coastdo not
expect the developing countries, in the courserafle¢ negotiations, to make contributions which are
inconsistent with their individual development,dircial and trade needs. Developed contractinggsastiall
therefore not seek, neither shall less-developetracting parties be required to make, concesdiuatsare
inconsistent with the latter’'s development, finaheind trade needs.6.Having regard to the specialomic
difficulties and the particular development, finedand trade needs of the least-developed cougnttie
developed countries shall exercise the utmosta@stin seeking any concessions or contributions fo
commitments made by them to reduce or remove $aaiffl other barriers to the trade of such countaied
the least-developed countries shall not be expeotetshke concessions or contributions that arensistent
with the recognition of their particular situatiamd problems. 7. The concessions and contributioade
and the obligations assumed by developed and ksdaped contracting parties under the provisidrtb®
General Agreement should promote the basic obgxtdf the Agreement, including those embodied én th
Preamble and in Article XXXVI. Less-developed cawting parties expect that their capacity to make
contributions or negotiated concessions or takeerothutually agreed action under the provisions and
procedures of the General Agreement would improith the progressive development of their economies
and improvement in their trade situation and theybh accordingly expect to participate more fullythe
framework of rights and obligations under the Gahégreement. 8. Particular account shall be takfethe
serious difficulty of the least-developed countiiiesnaking concessions and contributions in viewhafir
special economic situation and their developmémanicial and trade needs.

9. The contracting parties will collaborate in agaments for review of the operation of these

provisions, bearing in mind the need for individaald joint efforts by contracting parties to

meet the development needs of developing countaies the objectives of the General

Agreement.”
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Many GSPs and FTAs have specific provisions oraheur field, and they have been
considered efficacious alternatives in order torgoigee the protection of fundamental

labour rights internationally. Nevertheless, sirtbey are separate agreements which

252 Article XXIV - Territorial Application - Frontieflraffic - Customs Unions and Free-trade Areasl-The
provisions of this Agreement shall apply to the nogolitan customs territories of the contractingtiea and

to any other customs territories in respect of Whhis Agreement has been accepted under Articly/ DOt

is being applied under Article XXXIII or pursuartd the Protocol of Provisional Application. Eacttisu
customs territory shall, exclusively for the purpe®f the territorial application of this Agreemene treated
as though it were a contracting parfrovidedthat the provisions of this paragraph shall notdestrued to
create any rights or obligations as between twomore customs territories in respect of which this
Agreement has been accepted under Article XXVIsobeing applied under Article XXXIII or pursuant to
the Protocol of Provisional Application by a singtentracting party.

2.For the purposes of this Agreement a custom#derrshall be understood to mean any territoryhwit
respect to which separate tariffs or other regutetiof commerce are maintained for a substantralgfahe
trade of such territory with other territories)(.4.The contracting parties recognize the desitgbdf
increasing freedom of trade by the developmentutlph voluntary agreements, of closer integratidmeen
the economies of the countries parties to sucheaggats. They also recognize that the purposecassmms
union or of a free-trade area should be to fatditeade between the constituent territories artdmaoaise
barriers to the trade of other contracting panéh such territories.5. Accordingly, the provisorof this
Agreement shall not prevent, as between the teagtoof contracting parties, the formation of atous
union or of a free-trade area or the adoption ah#erim agreement necessary for the formation @istoms
union or of a free-trade areaProvidedthat:@)with respect to a customs union, or an interimeagrent
leading to a formation of a customs union, the edutand other regulations of commerce imposed at the
institution of any such union or interim agreementespect of trade with contracting parties natipa to
such union or agreement shall not on the wholeidgeh or more restrictive than the general incideotthe
duties and regulations of commerce applicable é dbnstituent territories prior to the formation safch
union or the adoption of such interim agreementhascase may be;b)ith respect to a free-trade area, or
an interim agreement leading to the formation ofrege-trade area, the duties and other regulatidns o
commerce maintained in each of the constituenitaeirs and applicable at the formation of suclefieade
area or the adoption of such interim agreemertigédriade of contracting parties not included irhsaiea or
not parties to such agreement shall not be highenare restrictive than the corresponding duties atiner
regulations of commerce existing in the same ctuesit territories prior to the formation of the drrade
area, or interim agreement as the case may be{cgny interim agreement referred to in subparagrémhs
and @) shall include a plan and schedule for the foramtif such a customs union or of such a free-trade
area within a reasonable length of time.(...) 8. r the purposes of this Agreemenj& customs union
shall be understood to mean the substitution afiglescustoms territory for two or more customsiteries,

so that (i) duties and other restrictive reguladiai commerce (except, where necessary, those fbedmi
under Articles Xl, XIlI, XIlI, XIV, XV and XX) are #&minated with respect to substantially all thedi&a
between the constituent territories of the unioatdeast with respect to substantially all thelérin products

originating in such territories, and, (ii) subjeotthe provisions of paragraph 9, substantially shme
duties and other regulations of commerce are apflieeach of the members of the union to the tigfde
territories not included in the union; b)A free-trade area shall be understood to mearoapgof two

or more customs territories in which the duties atitr restrictive regulations of commerce (excegtere
necessary, those permitted under Articles XI, XIlJ, XIV, XV and XX) are eliminated on substantiglall
the trade between the constituent territories indpcts originating in such territories.9.The prefmes
referred to in paragraph 2 of Article | shall net &ffected by the formation of a customs unionfaa free-
trade area but may be eliminated or adjusted bynme# negotiations with contracting parties affedcte
This procedure of negotiations with affected caetirgy parties shall, in particular, apply to theréhation
of preferences required to conform with the praisi of paragraph 8a)(i) and paragraph 8b). 10.
The CONTRACTING PARTIES may by a two-thirds majgrpprove proposals which do not fully
comply with the requirements of paragraphs 5 tn@usive, provided that such proposals lead to the
formation of a customs union or a free-trade arethé sense of this Article.(...)12. Each contraciparty
shall take such reasonable measures as may baldeaib it to ensure observance of the provisidrhie
Agreement by the regional and local governmentsaaniorities within its territories.”
>3 MOTA, Pedro InfanteOp. cit. p. 124. “Entre as excecdes mais importantes, seraaelativas aos paises
em desenvolvimento e aos blocos econémicos regidnai
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cannot be discussed before the WTO DSS, thosestapiicbe discussed on a next chapter
of this investigation.

3.3. THE WTO DISPUTE SETTLEMENT SYSTEM

3.3.1. General aspects: the WTO and the GATT DSS

The current dispute settlement procedure was sebyughe Annex two of the
Marrakesh Agreement, bringing up important changesomparison with the previous
GATT systeri>®. The main scope was to constitute an innovativaesy able to solve
international controversies ensuring a transpaagmt rule-based regime — what lacked
under the former scheme — capable to bring thessacg legal security and predictability
to the organizatioii”.

Controversies raised unddre 1947 General Agreement of Tariffs and Trade
were solved on an environmeirt which political negotiations used to prevaf®,
without major references to clear dispute settl@meechanisms and regulations, or to the
possibility to bring the cases before internationalrts. During GATT's first decade
(1947-1957) controversies were solved by the peesigd or byad hocworking groups
composed by GATT members — including the paftiedfter 1952, those working groups
were replaced by independent panels, which excltiteegarties involved and occasionaly

incorporated recommendations of non-governmentperg>®, what brought favorable

** DIEZ DE VELASCO, ManuelOp. citp. 56. “Pero, sin duda, ha sido la Ronda Uruguayua ha
generalizado y perfeccionado el procedimiento diec&mn de cpntroversias en todos los Acuerdoslaziae

la experiencia de aplicacion de los anteriores guimoientos. Obviamente, el sistema de solucién de
controversias de la Ronda Uruguay ya no se limi@saiferencias sobre el comercio de mercanciag, s
que se extiende a todos los nuevos ambitos regulpdo la OMC (por ejemplo, servicios y propiedad
intelectual).”

%5 ARUP, ChristopherOp. cit. p. 897. “The establishment of the WTO raised etqims of a new era of
legalization in the conduct of trade relations katiNns.”(...)"the WTO remains a work in progress”

»® FERNANDEZ PONS, XavierOp. Cit. p. 68. “Como advirtiera Charles DE VISCHER, la peop
‘estrutura de las relaciones internacionales’ ligua el ‘recurso a la justicia’ sea una ‘formulaaulinada a
las contigencias politicas’, pues los Estados sugteferir un ‘arreglo amistoso’, por precario ¢ste sea, a
una ‘resolucién judicial’.”

%7 GREENWALD, JosephOp. cit. p.271. “Durante la primera década del GATT, 198%7, las
controversias comerciales que no podian resohd@ssomin acuerdo (...) se solucionaban por Decd#on
la presidencia o se canalizaban a grupos de traloajpuestos por representantes de diversos mierdblos
GATT - incluso de los gobiernos en controversiaaramue las estudiaran y emitieran las recomengegio
pertinentes.”

%58 GREENWALD, JosephOp. cit. p.271. “A partir de 1952, los grupos de trabajerfun remplazados por
paneles independientes (...) que no incuian a mi@sniie las partes en controversia, y que ocasi@miém
incorporaban expertos no gubernamentales. (..lx Bredida en que aumentaba el nimero de miembes y
cantidad de controversias, crecia la insatisfacerdouanto al funcionamiento del sistema. (...y&h979, al
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outcomingé>®. Nevertheless, due to the progressive incrementhemumber of GATT
members — and controversies — those essentiallpndgiic methods started to receive
several criticisms — particularly from the Unitetht®s, which aimed a more legalist and
adjudicative dispute settlement systéin Some of the arguments raised were that the
GATT DSS was vulnerable to all kinds of political pressure summed with an
undesired lack of transparency and determinatenesdore, those arrangements had no
pre-established and/or rule-based procedures -hwkere generally decided on a case-
by-case basis — nor binding powers able to codscingpose its decisions. Consequently,
this former “multilateral” dispute settlement systevas progressively abandor®d and
replaced by the popping up of unilateral trade Sans°?

Therefore, as an attempt to restore internatiohalst on multilateralismthe
Uruguay Round (Marrakesh Agreement) and the conseqnt constitution of the
WTO played a decisive role to bring back the neceasy transparency?®®, stability®®*

265

and predictability %°° on the settlement of controversi€S® on trade-related®®” topics.

finalizar la Ronda de Tokio, y mediados de los atheal comenzar la Ronda Uruguay, los gobiernos
empezaron a considerar un cambio sustantivo emeégimiento de solucidn de controversias.”

*% FERNANDEZ PONS, XavieiOp. Cit.p. 69. “En ese contexto, el mecanismo de resolubédiferencias
desarrollado bajo el GATT de 1947 fue, pese a sveape debilidad, bastante eficiente, emitiéndos®ial

de 115 informes, de los que fueron adoptados 16nodbervara MENGOZZI, factores de diversa indole,
como la conveniencia de mantener la credibilidahter al resto de logartnerscomerciales y el interés
reciproco en la buena marcha del sistema mult@hter comercio en su conjunto, propiciaron quepkases
‘perdedoras’ no se sirviesen habitualmente de siempde bloqueo y que, por lo general, se atuvieskn
determinado en los informes de los Grupos Espegialeyo paper se fue aproximando al de un érgano
jurisdiccional.”

“)GREENWALD, JosephOp. cit. p.272. “La visién tradicional europea acerca de ¢@ntroversias
comerciales era que éstas no podian solucionatwe sma base meramente juridica. (...) la soludién
controversias era una combinacién de reglas y n&gjooes. (...) ésta era la perspective que preleatn el
sistema del Acuerdo General de Aranceles Aduanef@smercio (...)La actitud clasica estadounidense e
mas legalista. Los Estados Unidos fueron el praiggpomotor de la transformacion del sistema delfGA
para volverlo mas adjudicativo.”

! FEERNANDEZ PONS, XavietOp. cit.p. 69. “Sin perjuicio de ello, las debilidades sistema se pusieron
especialmente de relieve a partir de los afios ¢@hemando se incrementaron los casos de obstnisgio

del procedimiento, de bloqueo de la adopcion deidermes de los Grupos Especiales y de recurso a
medidas unilaterales de retorsion y represaliaaayen del sistema.”

%2 MERCURIO, Bryan.Op. cit. p.799 "(...) the GATT, where Members lost confiderin its ability to
resolve disputes and, as a result, abandoned skensyand began applying unilateral measures.”

63 GREENWALD, JosephOp. cit. p.275. “Al citar el laudo del juez Brandeis deSaprema Corte de
Justicia relativo a que ‘el sol es el mejor degtd#nte’, el presidente Clinton propuso que todas lo
procedimientos de solucién de controversias futahiertos al publico y todos los expedientes seepos a

su disposicion por medio de las partes™.

%64 GREENWALD, JosephOp. cit. p.273.” Y en la acta final de la Ronda Uruguags‘miembros de la
OMC se han convencido de no actuar unilateralmznéa las posibles violaciones a las reglas caales:
Por el contrario, se han comprometido a recurriviedvo sistema de solucion de controversias y aseeé
sus reglas y procedimientos.”

255 ARUP, ChristopherOp. cit. p.898. “In the early days of the WTO, the commontention was that law
would replace political power-based relations agdlsl made within closed circles with a transpanerté-
based multilateral regime.”
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The DSU Dispute Settlement Understandjnighposed jurisdictional powers to
the WTO and pre-established legal procedure§®. More, other important inovations
were incorporated, such as the formal impossibility of the imposition of unilateral
trade sanctions without a WTO previous appreciation (2) the creation of a negative
consensu®®, facilitating the execution of decisions, (8)e constitution of a permanent
Appellate Body*’® to serve as a second decision-making instanceldgal and
interpretation questions and (4) thgprovement of sanctioning mechanisnfs®.

The WTOQO’s dispute settlement system currently hasdiction to decide about any
controversy related tds Members and derived from agreements signed onNMh®’s
sphere - such as the GATS and the TRiPSincluding its constitutive 0AE.

Notwithstanding, it is true that the system stillds important obstacles:

(1) First of all, it is still clear on the WTO structure that the initial scope of a

truly legalized DSS failed’, since the current system is still fully permeated

%6 MERCURIO, Bryan.Op. cit. p.795. “The advent of the WTO significantly reshabe world trading
system by not only expanding upon the topic cowerafjthe General Agreement on Tariffs and Trade
(GATT), but also perhaps more importantly, by dreata system of binding dispute settlement based on
legal rules and procedure.”

%" MERCURIO, Bryan.Op. cit.p.800 “In transforming the GATT into a vibrant onggation with widely
expanded topical coverage and binding disputeesadtht, Member States altered the dynamics of thireen
international trading system. No longer is the eysbnly concerned with issues such as tariffs riolug,
most-favoured nation status and national treatnirrtnow issues which substantially impact upondaity
lives of the average person are debated and reguatthe multinational level.”

268 ARUP, ChristopherOp. cit.p.910. “The vagaries of the agreements affordriberals space, not only to
make choices in the individual dispute but, if tleee fit, to fashion a jurisprudence for trade tatipn and,

in doing so, to shape the image of the institutiaip.the overriding objective is to ‘provide seityrand
predictability to the multilateral trading systerfi..) allows the tribunals some choice between giadli
activism and conservatism.”

269 ARUP, ChristopherOp. cit. p.902. “Its progress no longer depends on the farea positive consensus
among Members. The main change here is that tpemdsnt country cannot veto (..).”

’® FERNANDEZ PONS, XavierOp. Cit. p. 72. “Se crea un Organo de Apelacion,integrado giete
expertos elegidos por periodos de cuatro afioscjlaraa titulo personal y se pronuncian en fornmesale
tres miembros, ante el que cualquiera de las pantela diferencia podra recurrir el informe elatlorpor el
Grupo Espemal por ‘cuestiones de Derecho’ o derpretacion juridica’.”

! FERNANDEZ PONS, XavietOp. Cit.p. 72.."Se refuerza el mecanismo para vigilar tatrde garantizar

el cumplimiento de los informes adoptados, postbilo que el Miembro reclamante ‘vencedor’ sea
autorizado por el OSD a la ‘suspensién de concesian otras obligaciones’ con respecto al Miembro
‘perdedor’ que no observe los informes adoptados.”

2’2 ARUP, ChristopherOp. cit. p.906. “The majority of disputes so far have beeaught under the
established GATT (1947, now 1994) (...) very fewpdites have been brought under the new economy
agreements, the Agreement on Trade-related Aspectatellectual Property (TRIPs) and the General
Agreement on Trade in Services (GATS).”

2’3 DREYZIN DE KLOR, Adriana (et al.)Solugdo de controvérsias: OMC, Unido Européia e ddsul
“De acordo com o ESC, o sistema de solu¢cdo de e@msias tem jurisdicdo para resolver quaisquer
controvérsias entre os Membros da OMC que derivesradordos firmados no ambda OMC, inclusive de
seu acordo constitutivo.”

2% ARUP, ChristopherOp. cit. p.899. “The initial enthusiasm for a rule-basesdtsgn has been moderated
by other demands. Something of the old inclinafiendiplomatic resolution has returned. Howeverwno
that a more diverse membership is becoming acive,a global civil society is being engaged frortsiie,
calls are also made for a more open and demodatate of decision-making.”
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by external considerationd’>- political, cultural, and even military reason$’®—
which for several times influence the presentatiba specific demand or defense,
so as the concrete application of the establisbgal fules.

(2) At second, in spite of the progressive participatin of developing countries on
the DSS, several least-developed countries — padlarly from Africa —still
find technical and financial difficulties in order to take part of the system

(3) Thirdly, non-State actors — trade unions, employés associations,

217 on the

environmental NGOs, companies — play a mere secongarole
scheme - still dominated by WTO Members which cownith exclusive
prerogatives.
(4) Moreover, the organization’sanctioning mechanisms are not so effective
whenever there is a significant disproportion betwen the parties involved’®
(5) At last, many topics are still largely excluded fron the WTO DSS
appreciation, particularly environmental, human and labour rights — the main
interest of this investigation.
Even tough, besides all those obstacles, it iswarthy that the WTO increasing
‘legalized?’® system , as stated by MERCURf®) “is by and large working as designed
and has proven itself to be the most successfuilatefal dispute settlement system the

world has ever known

2’5 ARUP, ChristopherOp. cit. p.899. “The WTO law does not operate in an autamgsnspace, but
interacts with the economic, political and cultu@lrrents that run through the WTO. (...) The legal
processes available (...) may encourage co-oparatid compliance. (...) legal practices are infaashby
political sensitivities and cultural mores as wel by economic rationalities.” (...) p.919. “Whitew is a
significant influence in dispute settlement deaisinaking, this review suggests the system has extrbe
rule-bound. The parties make pragmatic decisiony @uided as much by economic and political
considerations.”

2’6 ARUP, ChristopherOp. cit. p.905. “(...) countries do not merely conduct tratfey wish to maintain
various military and cultural alliances with othewuntries as well. These considerations also affeet
enthusiastically they prosecute or defend commdint

2T ARUP, ChristopherOp. cit. p.901. “The refinement of due process will noffisef For legitimacy, the
WTO must develop a conception of justice and deawcthat gives voice to a broader array of social
interests or stakeholders.”

?”® ARUP, ChristopherOp. cit. p.905. “A complainant country has to consider itsnoexposure too.
Respondents may seek to retaliate by bringing their complaints or paying the complainant backams
more indirect way.”

2 ROSENDORF, PeteDOp.cit.p.389. “The World trading system has become sigaifily more ‘legalized’

in the recent period (...), with the adoption of Dispute Settlement Procedure (DSP) as part efeagents
forming the World Trade Organization (WTO).”

280 MERCURIO, Bryan.Op. cit.p.797. “The dispute settlement system is by angelavorking as designed
and has proven itself to be the most successfutilatatal dispute settlement system the world haer e
known.”
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2009
2008
2007
2006
2005
2004
2003
2002
2001
2000
1999
1998
1997
1996
1995

Number of cases presented before the WTO DSS (digtution per year)

19

19

24

34

30

50

Total: 400 cases (by November 2nd, 20@urce WTO.

A major proof of this enormous success is that avéinber 2, 2009, the system
achieved the important mark of 400 controversiesg@mted before it (see chaAy stated
by the WTO Director-general Pascal Lamthi$ is surely a vote of confidence in a system
which many consider to be a role model for the paacresolution of disputes in other

areas of international political or economic relatis**”

3.3.2. Actors

The WTO is a Member-driven multilateral institutiand, therefore, its Members
are the exclusive subjects that play a central oolehe system, being responsible to be
part of negotiation rounds, to take decisions aiwhsequently, are the only legitimate

actors to effectively be parties of its disputetieatent systeff> nevertheless, it is

81 Source WTO. “ ‘This is surely a vote of confidence irsgstem which many consider to be a role model

for the peaceful resolution of disputes in otheraarof international political or economic relasgrsaid
WTO Director-General Pascal Lamy to mark the oawasi‘All the political muscle-flexing and
grandiloquence is discarded at the door once tbe eaters the WTO.™

%2 ARUP, ChristopherOp. cit.p.903. “Only governments can bring complaints diye® the WTO.”
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noteworthy that oftentimes Members act in behalpavate interests, such on the cases
Kodak/Fujiand onBananas

Other international institutions and non-State exct&uch as NGOs, trade unions
and employer’s associations play no more than angecy role on the DSS, as we will

debate on this investigation.

3.3.2.1. The concept of WTO Member

A first question to consider, however, is the cqtoaf “WTO Member”. It is not
correct to infer that the WTO is centered on amaiconception that recognizes States as
the exclusive entities on International L& since among its 153 Members the WTO
counts with entities which do not fit into the defion of full-sovereign States proposed by
CASSESSE™

“They are entities which, besides controlling
territory in a Stable and permanent way, exercise
the principal lawmaking and executive “functions’
proper of any legal order. (...) They possess full
legal capacity, that is, the ability to be vesteihw
rights, powers and obligations.”

Contrariwise to this classic definition, WTO Membeanust only haved customs
territory with full autonomy to conduct their extet commercial relatioris The most
significant examples of those exceptions are HommdK (which was already a WTO
Member while it was under the UK sponsorship) aadvan (WTO Member since 2002,
under the nameSeparate customs territory of Taiwan, Penghu, Kmraad Matst).
Another entity which cannot be comprehended int standard concept of State is the
“European Union” (WTO member as “European Commasitisince January®'l 1995,
became a member under the name “European Unioly’ with the enforcement of the
Treaty of Lisbon, in December 2009).

?8 JIMENEZ DE ARECHAGA, EduardoEl derecho internacional contemporanesadrid, Tecnos, 1980.
p.204. “(...) los Estados y s6lo los Estados diafridelocus standen el Derecho Internacional; ellos son los
Unicos poseedores de personeria juridica intemalcio

284 CASSESSE, Alnternational Law 2" edition. 2005. p. 71.
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3.3.2.2. Developed x developing WTO members on the DSS

If WTO members are still the singléoas on the dispute settlement system, many
changes have been taking place since 1995. At fiositrariwise to what used to happen
under the GATT 1947 scheme, when developed cosntrigoarticularly the United
State€®™ and the Western European countries — were predmmion the dispute
settlement procedures, nowadays some developingtreesl (such as Argentina, Brazil,
Chile, China, Mexico and India) have been assuraingnsiderable role on the systéhm
as we may observe on the charts below. Moreovenpgy as the G-20 have been
performing an important function on the propagatminthe interests of developing
countries on the organization, particularly onnlegotiation rounds.

In sum, as correctly stated by the WOi€&ctor-General Pascal Lamy:

“The dispute settlement system is widely considered
to be the jewel in the crown of the WTO” (...) “sem
critics claim that the system is monopolized by the
developed countries, especially the US and EC.
Certainly, these two trading giants are the most
frequent users of the system. This is not surgisin
since they are the world's biggest traders, as is
increasingly the case with China. But the figuresoa
show that developing countries do not play coy hand
maidens to their richer trading partners. Duringeth
period 1995-2009, developing countries have been
complainants in more than 45 per cent of all cases,
and have been respondents in more than 42 per cent
of the case&®”

285 GREENWALD, JosephOp. cit. p.273. “los Estados Unidos han sido uno de lascjpales usuarios del
procedimiento de solucién de controversias y harada la mayoria de los casos”.

86 ARUP, ChristopherOp. cit.p.904. “The United States and the European Uniae lmmedominated. (...)
developing countries are becoming more assertiflects the dynamism in the system: for instancezBra
now an active complainant(...).But, for many Menghétigation remains an unrealistic option.”

7 Source WTO. “ ‘The dispute settlement system is widetnsidered to be the jewel in the crown of the
WTO,’ said DG Lamy. ‘Some critics claim that thessgm is monopolized by the developed countries,
especially the US and EC. Certainly, these twoitiadiants are the most frequent users of the systdis

is not surprising since they are the world's biggexders, as is increasingly the case with Chigat. the
figures also show that developing countries dopiay coy hand-maidens to their richer trading pengn
During the period 1995-2009, developing countriagehbeen complainants in more than 45 per cenll of a
cases, and have been respondents in more tham 42mief the cases.”
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Complaints/Responses by country

Ireland

0

3

Japan

13

15

Korea

13
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1
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New Zealand

Nicaragua
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Portugal

Romania
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Spain

Sri Lanka
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Trinidad &
Tobago
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Turkey
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United
Kingdom

o

United States

93

107

Uruguay

Venezuela

Antigua and 1 0
Barbuda

Argentina 15 16
Australia 7 10
Bangladesh 1 0
Belgium 0 3
Brazil 24 14
Canada 33 15
Chile 10 13
China 6 17
Chinese 3 0
Taipeli

Colombia 5 3
Costa Rica 4 0
Croatia 0 1
Czech Rep 1 2
Denmark 0 1
Dominican 0 3
Republic

Ecuador 3 3
Egypt 0 4
European 81 66
Communitie

France 0 3
Germany 0 1
Greece 0 2
Guatemala 7 2
Honduras 6 0
Hong Kong, 1 0
China

Hungary 5 2
India 18 20
Indonesia 4 4
Source: WTO
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Complainant States/groups of States

Respondent States/groups of States

O United States BEC + EU countries OArgentina

OPBrazil B Mexico O Other Latin American countries
B China O.Japan B Other Asian countries

B African countries OCanada O Oceania

EIndia BEFTA

Nevertheless, as we may see, it is important tbligigt that the system is still too
concentrated on a few countries. Several leastlolped countries (particularly from

Africa) still find major obstacles to take part the WTO DSS — specially financial and
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technical barriers to prepare and defend a®%aad even to apply sanctiGfhs- and are
frequently marginalized of the syst&th

Only one third of all WTO Members (58/153) havesalty been part on the DSS.
More, only ten members (Argentina, Brazil, CanaB&”, India, Mexico, Thailand,
Japan, South Korea and the United States) are nsiyp® for 75,87% of the complaints.
Following the same logic, just ten members (ArgemtiBrazil, Canada, China, E€
India, Mexico, Japan, South Korea and the UniteakeS) are present in 76% of the
responses.

In order to solve overcome those difficulties, mawojutions have already been
pointed, as the creation of common funds in ordefitance LDC’s participation on the
system and attempts to increase technical coopanaith those countries.

3.3.2.3. Non-State actors: how to increase trade unionstigipation at the WTO
dispute settlement system — the example of envenaiainNGOs and their amicus
curiae unsolicited briefs

Another important modification occurred on the lésw years is that the current
WTO DSS brings up a more active function for thelsociety, when compared to its
predecessor. Even if the system still considers ititeative of a panel an exclusive
prerogative of its Members - on this sense it diffeom the ILO system, in which due to
the particular tripartite structure, trade unionsd aemployer’s associations have the
initiative to bring up a case — non-State actorgeh@een assuming an increasing
distinguished importané&

As we’ve seen, non-governmental organizations atequoalified as parties nor
third parties in the WTO system. Even though, tfrequently participate of the dispute
settlement system playing the functionamficus curiae -even if their States of origin are

288 ARUP, ChristopherOp. cit. p.905. “For some countries the financial and temhiwrdens of preparing
and presenting the case itself are a decisiverfacto

28 BARRAL, Welber; DE KLOR, Adriana Dreyzin; PIMENTELLuiz O., KLEGEL, PatriciaSolugéo de
controvérsias: OMC, EU e MERCOSUWRIo de Janeiro: Konrad-Adenauer-Stiftung, 2004..)“¢ujo poder
econdmico para forgar uma poténcia a cumprir uncesséle do OSC pode ser absolutamente negligenciado”.
% MERCURIO, BryanOp. cit.p.813. “Some developing country Members already tfee system ignores
their interests (...)".

! Considering the EC is a party, withoud addingrthebers of its State members.

Considering the EC is a party, withoud addingrthmbers of its State members.

293 | ANFRANCHI, Marie-Pierre.Op. cit. p.69. “Cette disposition pourrait tout a fait étrélisée pour
consulter I'OIT, ou encore pour admettre |'inteti@n de syndicats, d"ONGs, par la voie danlicus
curiae”

292
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not part of thelitis — presenting unsolicited briefs, as happeree@gmpli gratia on the
AsbestoS*, US-GasolinendEC-Meat Hormonesases. Those contributions have already
been presented on the first instan8&ar{mp/Turtles cageand even during the appellate
procedure British steel casg and raised opposition from several Member Siades
particularly from developing countries — India, #hgican Group — which feared that those
external interferences woulddliticize the process and disturb the inter-goveemtal
nature of the WTO?®

Therefore, initially those unsolicited informatieavere summarily rejected by the
judges. Nevertheless, sindS-Shrimp/Turtlethe jurisprudence shiftéth, considering that
in accordance with thelnderstanding on Rules and Procedures GoverningSgtdlement
of Disputesboth Panels and the Appellate Body are allowedseek information and

technical advice from any individual or body thensider appropriate®®”:

“ Article 13 - Right to Seek Information

1. Each panel shall have the right to seek
information _and__technical _advice from _any
individual _or_body which it deems appropriate.
However, before a panel seeks such information or
advice from any individual or body within the
jurisdiction of a Member it shall inform the
authorities of that Member. A Member should
respond promptly and fully to any request by a pane
for such information as the panel considers neagssa
and appropriate. Confidential information which is
provided shall not be revealed without formal
authorization from the individual, body, or authites

of the Member providing the information.

% NEGI, ArchnaThe WTO Asbestos Case — implications for the teamteenvironment debatep.106. (...)

it anticipated and prepared itself for accepting annsideringamicus curiaebriefs, through as established
procedure, thus strenghtening the cause of traespgiand openess of WTO proceedings.”

2% MERCURIO, Bryan.Op. cit. p. 804. “Many developing countries fear (...) amsiauriae briefs would
politicize the process and disturb the inter-gowgntal nature of the WTO. (...) the African grouna dndia
submitted proposals that would explicitly prohibManels and the Appellate Body from considering
unsolicited information and advice.”

2% MERCURIO, BryanOp. cit.p.801 “As part of their plan for greater inclusionthe WTO, NGOs began
submitting unsolicited amicus curiae briefs to WiP@nels and the Appellate Body. (...) early Parefissed

to accept the submissions (...) in US- Shrimp/®urtthere the Appellate Body reversed the Panebibecio
reject unsolicited amicus curiae briefs (...) ad?alid have broad authority to consider such biifetschose

to do so.”

297 ARUP, ChristopherOp. cit. p.912."The DSU affords the tribunals the right &els information and
technical advice from any individual or body theynsider appropriate. (...) The Appellate Body hesdrthe
DSU to allow the tribunals the freedom to receiubraissions from external, non-state sources, dviirey
come unsolicited. (...) The Appellate Body haslftsefused to consider amicus curiae briefs in save
broad-ranging health and environment disputes,bipta the US-Gasoline, EC-Meat Hormones and EC-
Asbestos disputes. The experience suggests tkatindustry associations, NGOs must largely depamd
their views being incorporated in Member governnmesentations.”
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2. Panels may seek information from any
relevant source and may consult_experts to_obtain
their opinion on certain aspects of the matteiVith
respect to a factual issue concerning a scientific
other technical matter raised by a party to a digpu
a panel may request an advisory report in writing
from an expert review group. Rules for the
establishment of such a group and its procedures ar
set forth in Appendix 4.”

The current interpretation is that this articlewld include the acceptance of non-
solicited NGOs briefs as long as thesubstantially add to the caseihd do“not simply
restate facts, legal arguments or emotional pfé8sin sum, if panelists and the Appellate
body are not obliged to accept NGO briefs, they alewed to do so whenever they
consider the unsolicited information igertinent and useftd® to the resolution of a given
demand.

The participation of non-State actors under the Wr@brella have been more
effective on the environmental fiélJ in which they have been responsible fshifting
public and political attitudes towards the enviragmh and placing environmental issues
high on the political agendas of an increasing nemtif States; in publicizing the nature
and seriousness of environmental problems; in gcii; a conduit for the dissemination of
scientific research; and in organizing and orchasitig pressure on States, companies,

and international organization’s™

On the other handtrade unions and employer's associations have been
surprisingly reticent in joining the WTO arena — cantrariwise to what happens under
the ILO umbrella. A more active participation of those institutions would foster the
inclusion of labour rights on multilateral trade negotiations and on the WTO DS$
and, analogously to what happened on the envirotahdebate, it would publicize the
importance of labour rights globally and it wouldegsure States, companies and

organizations on the accomplishment of those pet@yporms.

2% MERCURIO, BryanOp. cit.p.805. “(...) amicus submissions (...) must suliigtty add to the case, not
simply restate facts, legal arguments or emotipieds.”

29 MERCURIO, BryanOp. cit.p. 802 “The Appellate Body then stated that it doeshave a ‘legal duty’ to
accept submissions from non-state actors but itlegal authority to decide whether or not to adcapd
consider any information that we believe is penirend useful in an appeal.”

30 GREENWALD, JosephOp. cit. p.280. “El caso que generé mayor oposicién deATT-OMC entre
grupos ambientalistas fue el del atin-delfin y, neégentemente, el del camardn-tortuga.”

*' HURREL, Andrew; KINGSBURY, BenedictThe international politics of the environment: an
introduction.Oxford, 1992. p. 20.
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Nevertheless, it is not certain that an increasolg of non-State actors linked to
workers” rights on the international trade systeould make the WTO more “socially
responsible” — on the same way that the WTO didhemtome “greener’®. One of the
reasons is that, in spite of the fact that many N@G@uld be able to present their social
concerns, other non-State actors would claim orogposite direction, agxempli gratia
employers” associations and the great transnatiooglorations — which may have
interests to continue to exploit comparative labadvantages on developing countries.

However, the inclusion of the social discussiontlba WTO DSS context would
make the organization more legitimated to effedyiveapose the decisions of the dispute
settlement body. Hence, it is crucial that nor oWy O, but that all international courts
approve this kind of manifestation of the civil g, raising a more legitimate and
efficient system, reflecting directly the peoplensll, which is the scope of any
jurisdictional structure.

In sum, Law must reflect a certain soci&fyn a determinate periétf. And there
is a huge challenge for the International Law & #f' century to set up a structure that
gives rise to a multinational panorama, preserving stability and the security in
supranational juridical relations without divorcihgw from the increasing changes and
developments of our global societgxempli gratia extending the civil society
participation on the most important internatiofai, such as the WTO dispute settlement

system.

3.3.3. Proceedings

As we’'ve seen, the Annex two of the Marrakesh Aperd , the so-called DSU —
Understanding on Rules and Procedures Governing $sttlement of Disputes —

establishes common rules on the settlement of thspinder the WTO umbrella, since the

302 WEINSTEIN, Michael; CHARNOVITZ, SteveThe greening of the WT@O0 Foreign Affairs, 2001.
“Although the WTO has begun to embrace environmentatection, it certainly can and should do more”.

*® DIEZ DE VELASCO, Manuellnstituciones de derecho internacional pabligo.55 “...si consideramos

el Derecho como un sistema o conjunto de normagaggras de determinadas relaciones entre indigiduo
entre grupos de ellos, bebemos inmediatamenteirrefera la sociedad en que éstos o aquéllos estan
insertos.”

% JO, Hee Moonlintroduc&o ao Direito Internacionalp. 41. “o que se tem como Direito é a reflexdo da
caracteristica de determinada sociedade em detmtengpoca.”
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initial consultation/mediation procedures, passgimgugh the establishment of panels, the

appellate proceedings and the sanctioning mechatism
3.3.3.1. The WTO Dispute Settlement Body

The most important organ on the establishment ef WWTO dispute settlement
system is the WTO Dispute Settlement Body — a mgati all WTO members — which
“has the sole authority to establish ‘panels’ ofexpto consider the case, and to accept
or reject the panels’ findings or the results ofapeal. It monitors the implementation of
the rulings and recommendations, and has the paweauthorize retaliation when a
country does not comply with a rulinf®. Consequently, it sets up interpretations on its
jurisprudence, but it has no authority to modify axi the WTO agreements, an exclusive

competence of the Ministerial Confereffe
3.3.3.2. Consultations

When a Member-State (or groups of States) presentsmand before the WTO
dispute settlement system, the first step is tonopensultation®?, in which both sides
point the controversial measures and their respettigal argument®’. The consultations

are confidentidf® and take up to sixty da¥/&; they are mandatory and have the scope to

% FERNANDEZ PONS, XavierOp. Cit.p. 70 “El ESD esta integrado por veintisiete attisuy cuantro
apéndices. Como el resto de ‘acuerdos multilaterdkela OMC, que son concebidos como un ‘compromis
Unico’ o ‘single undertaking’, el ESD vincula todlzs Miembros de la Organizacion por el mero heddo
serlo, sin requerir una ulterior y especifica @esin de consentimiento. (...) dentro del ESD s#eroplan,
junto ao procedimiento ‘central’ inspirado en eldicional mecanismo de los Grupos Especiales olfane
diversos procedimientos alternativos de muy dastinaturaleza, cuya denominacion y caracteristicas
coinciden, en gran medida, con las de medios 8pd® Derecho Internacional (como la negociacién, |
mediacidn, la conciliaciéon o el arbitraje).”

** Source WTO.

397 LANFRANCHI, Marie-Pierre.Op. cit.p.67. “(...) 'ORD ne peut en aucune maniére réJise accords,
compétence d’ailleurs formellement et classiquemenfiée a I'instance politique supréme: la conféee
ministérielle de 'OMC.”

*%® DIEZ DE VELASCO, ManuelOp. citp.457. “Las lineas directrices de la solucion derdncias se basan
en la obligacion de buscar soluciones conciliadadasforma que se debe actuar con buena fe y adéno
cooperacion a fin de descartar que se llegue @mugrite a un contencioso.”

%9 DSU - “Article 4 — Consultations . Members affirm their resolve to strengthen amprove the
effectiveness of the consultation procedures eyagaldy Members.”

30DsSuU — “Article 4 - 6. Consultations shall be cafgfintial, and without prejudice to the rights of any
Member in any further proceedings.”

$11DSU — “Article 4 - 7. If the consultations fail settle a dispute within 60 days after the dateeoéipt of
the request for consultations, the complaining ypamay request the establishment of a panel. The
complaining party may request a panel during thel®@period if the consulting parties jointly cohesi that
consultations have failed to settle the dispute. 8In cases of urgency, including those which comcer
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compel the parties (third parties may join if thegve a substantial trade interest on the
casé™ to settle the differences by themsefids Notwithstanding, the agreed solutions
are not totally open to the parties discretionawers, since they must be compatible with

WTO regulationd*. On this sense, article 3, paragraph two of t8&D

“ Article 3 - General Provisions

(...)

2. The dispute settlement system of the WTO is a
central element in providing security and
predictability to the multilateral trading systenThe
Members recognize that it serves to preserve the
rights and obligations of Members under the covered
agreements, and to clarify the existing provisioms
those agreements in accordance with customary rules
of interpretation of public international law.
Recommendations and rulings of the DSB cannot add
to or diminish the rights and obligations provided

the covered agreements.

€.

More, those alternative methods in order to hela onutually agreed solution may
include good offices and mediation, frequently cdteby the WTO director-general in an

ex officiocapacity™>.

perishable goods, Members shall enter into corsatis within a period of no more than 10 days affter
date of receipt of the request. If the consultatibave failed to settle the dispute within a pbob20 days
after the date of receipt of the request, the camplg party may request the establishment of @lpan

312DSU — “Article 4 - 11. Whenever a Member otherrtithe consulting Members considers that it has a
substantial trade interest in consultations beield pursuant to paragraph 1 of Article XXII of GATIR94,
paragraph 1 of Article XXII of GATS, or the correspling provisions in other covered agreeméftsuch
Member may notify the consulting Members and thé8D8ithin 10 days after the date of the circulatan
the request for consultations under said Articfdfodesire to be joined in the consultations.ctsMember
shall be joined in the consultations, provided tet Member to which the request for consultatioas
addressed agrees that the claim of substantiaksites well-founded. In that event they shalirform the
DSB. If the request to be joined in the consudtaiis not accepted, the applicant Member shaftdeeto
request consultations under paragraph 1 of Arfickdl or paragraph 1 of Article XXIII of GATT 1994,
paragraph 1 of Article XXII or paragraph 1 of AtacXXIll of GATS, or the corresponding provisions i
other covered agreements.”

313 ARUP, ChristopherOp. cit. p.908. “Complaints are brought then with the aim establishing a
bargaining relationship. The complainant is erditte request consultations with the other Membdriciv
are to be conducted with a view to settle the dispoluntarily.”

** FERNANDEZ PONS, XavierOp. Cit.p. 76. “Esta exigencia de compatibilidad concueroia los fines
expresamente asignados al sistema de solucionfetertiias de la OMC por el ESD (...). Sin perjuidi®
ello, estimo que la exigencia de compatibilidad d¢o® acuerdos abarcados que impone el ESD a las
soluciones mutuamente convenidas no priva a lasstdtas’, ‘buenos oficios’, ‘mediacion’ y ‘concitan’
previstos en el ESD de caracteres tipicos de |laianoliticos para el arreglo pacifico de contreiss
internacionales. Asi, la solucién que, en su casoalcance nunca vendra impuesta por un tercero y
dependera del mutuo acuerdo de las partes.”

$15DSU - “Article 5 - Good Offices, Conciliation and Mediatiel. Good offices, conciliation and
mediation are procedures that are undertaken \ailntf the parties to the dispute so agree. 2cBedings
involving good offices, conciliation and mediaticgind in particular positions taken by the partieshe
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Consultations may take place not only on this prielary stage, but also after a
panel is established, and even during the appegliateedure, or whenever the parties are
able to find a negotiated solution to the contreyer

This preliminary — and non jurisdictional — syst&rfrequently effective, saving
time and financial resources and avoiding condsdor both parties. Therefore, more than
half of the controversies presented before the VIDB3 were solved on this first step (see
chart below), without the necessity to recur tigdition procedures.

dispute during these proceedings, shall be contialerand without prejudice to the rights of eithgarty in
any further proceedings under these proceduresGdod offices, conciliation or mediation may be
requested at any time by any party to a disputeyThay begin at any time and be terminated at iang. t
Once procedures for good offices, conciliation axdmtion are terminated, a complaining party magnth
proceed with a request for the establishment cfrep 4.  When good offices, conciliation or meidiat
are entered into within 60 days after the datecogipt of a request for consultations, the compigiparty
must allow a period of 60 days after the date oéigt of the request for consultations before rstjng the
establishment of a panel. The complaining party meguest the establishment of a panel during €hday
period if the parties to the dispute jointly comsithat the good offices, conciliation or mediatpocess has
failed to settle the dispute. 5. If the partiesatdispute agree, procedures for good offices, itation

or mediation may continue while the panel procesxegreds. 6.The Director-General may, acting in an
ex officiocapacity, offer good offices, conciliation or meitbn with the view to assisting Members to settle
a dispute. “
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Summary of disputes under the WTO DSS (by Nov", 2009)

12;3% 23;6%

O Resolved kilaterally - no outcome notified to the WTO

m Resolved bilaterally - outcome notified to the WTO

OResolved bilaterally after a panel was established, but before the
panelwas composed

OCurrent consultations

mLitigation

Source:WTO

3.3.3.3. Panels

Nevertheless, if no satisfactory agreement carehehed by the parti#§ a panel
will be appointed’ within 45 days. A panel is constituted by threef{ee) individuals*®

drawn ad hog usually — but not obligatorily —chosen among adidative list'® of

%16 ARUP, ChristopherOp. cit.p.909. “By no means all disputes are settled ‘éwoairt’.”

317 GREENWALD, JosephOp. cit.p.273. “Cualquier miembro de la OMC tiene derealyue se establezca
un panel”.

38 DSU — “Article 8 — 5. Panels shall be composkthmee panelists unless the parties to the dispgtee,
within 10 days from the establishment of the pattel panel composed of five panelists. Membead ble
informed promptly of the composition of the panel.”

¥ DSU — “Article 8 - 4. To assist in the selectiohpanelists, the Secretariat shall maintain aficative
list of governmental and non-governmental individyzossessing the qualifications outlined in paaphrl,
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previous well-qualified nomine#d — indicated by WTO Members — which combine
expertise and independerte

Besides being independent from their States ofirdAg- panelists serve on an
individual capacity:

Article 8 (9) — “Panelists shall serve in
their individual capacities and not as government
representatives, nor as representatives of any
organization. Members shall therefore not give
them instructions nor seek to influence them as
individuals with regard to matters before a panel.”

Nationals simply cannot analyze cases when theuntties of origin are
involved®®® unless there is an express agreement of theeglatti In accordance with the
DSU:

Article 8 (3) - “Citizens of Members whose
governments are partieso the dispute or third
parties as defined in paragraph 2 of Article®30
shall not serve on a panetoncerned with that

from which panelists may be drawn as appropridibat list shall include the roster of non-govermtaé
panelists established on 30 November 1984 (BISO@18nd other rosters and indicative lists esstield
under any of the covered agreements, and shalhréta names of persons on those rosters and thgica
lists at the time of entry into force of the WTO ragment. Members may periodically suggest names of
governmental and non-governmental individuals foelusion on the indicative list, providing relevant
information on their knowledge of internationaldeaand of the sectors or subject matter of the reave
agreements, and those names shall be added tasthepbn approval by the DSB. For each of the
individuals on the list, the list shall indicateesffic areas of experience or expertise of theviddils in the
sectors or subject matter of the covered agreemients

320pDsSuU — “Article 8. 1. Panels shall be composedell-qualified governmental and/or non-governménta
individuals, including persons who have served ppresented a case to a panel, served as a refatdsen
of a Member or of a contracting party to GATT 1%#7as a representative to the Council or Commitfee
any covered agreement or its predecessor agreeroeniy the Secretariat, taught or published on
international trade law or policy, or served agriar trade policy official of a Member.

2. Panel members should be selected with a viewvensuring the independence of the members, a
sufficiently diverse background and a wide spectaimxperience.”

%21 ARUP, ChristopherOp. cit. p.911. “The panellists are drawn from a pool maél@aminees of the
Member countries (...) well-qualified individuatsmbining expertise with independence.”
%2Understanding on rules and procedures governing theettlement of  disputes
Annex 2 of the WTO AgreementArt. 8 (9) “Panelists shall serve in their imdiual capacities and not as
government representatives, nor as representativesy organization. Members shall therefore netgi
them instructions nor seek to influence them awiddals with regard to matters before a panel.”

> BARRAL, Welber.Op. cit.p. 47. “Esses individuos atuam em carater pesso@pendentemente de seus
governos, e ndo podem atuar em casos em que seespgja envolvido.”

% Essays on International Lawp. 63. “A national of a State who is involved time dispute cannot be
nominated as an arbiter without the express coarmel of the other parties.”

% Understanding on rules and procedures governing thsettlement of disputes
Annex 2 of the WTO Agreemenfrt. 10 (2) — “Any Member having a substantigkrest in a matter before
a panel and having notified its interest to the O88erred to in this Understanding as a "thirdtygarshall
have an opportunity to be heard by the panel andgnaike written submissions to the panel. These
submissions shall also be given to the partiebealtspute and shall be reflected in the panelrtépo
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dispute, _unless the parties to the dispute agree
otherwise’

More, in order to avoid criticisms that the WTO usture is dominated by
developed countries, and to improve the legitimadythe WTO's systefi®, some
measures have been taken, as, for example, the agglured to developing countries -
involved on a controversy against a developed eguntto require the nomination of a
Panel's member who is national from another devetpftate.

Article 8 (10) — “When a dispute is between a
developing country Member and a developed
country Member the panel shall, if the developing
country Member so requests, include at least one
panelist from a developing country Member.”

If the parties do not find an agreement on the mation of the panelists, the
Director-General/Secretariat is allowed to desigriaé Panel’s members.

The panel must deliver a final report in 6 montlisich must be shortened to three
months (in cases of urgency), or prorogated to minath§?’.

Before the panel’s first meeting, the parties — éuird partied?® — present written

demands to the panelists, explaining the cases(faad legal arguments). During the first

¢ MERCURIO, Bryan.Improving dispute settlement in the World Trade amigation: the dispute

settlement understanding review-making it wofk?811. “Membership on the permanent body of patsll
would be a high quality individuals and be représtwve in terms of geography, with panellists inelegent
from any national government.” p. 813. “Some depilg country Members already feel the system ignore
their interests and if, for example, the majorifypanellists on the permanent roster were whitderaged

50 and from developed countries, not only wouldedigping country Members view the Panel process as
suspicious but also so too would an already appsste public.”

%27 DSU - “Article 12 — Panel Procedures - 8.In orttemake the procedures more efficient, the peiriod
which the panel shall conduct its examination, frinv@ date that the composition and terms of referei

the panel have been agreed upon until the daténddereport is issued to the parties to the dispahall, as a
general rule, not exceed six months. In caseggdney, including those relating to perishable godtle
panel shall aim to issue its report to the pattethe dispute within three months.

9.When the panel considers that it cannot issuefiert within six months, or within three monthscases

of urgency, it shall inform the DSB in writing dfi¢ reasons for the delay together with an estirofithe
period within which it will issue its report. Irorcase should the period from the establishmettieopanel

to the circulation of the report to the Membersesa nine months.”

38 DSU - “Article 10 - Third Parties 1. The interests of the parties to a dispute ammsethof other
Members under a covered agreement at issue ingpatd shall be fully taken into account during plaael
process.2. Any Member having a substantial inténea matter before a panel and having notified it
interest to the DSB (referred to in this Understagds a "third party") shall have an opportungybe heard
by the panel and to make written submissions toptmeel. These submissions shall also be giveheo t
parties to the dispute and shall be reflected énpédinel report. 3. Third parties shall receive the
submissions of the parties to the dispute to tts¢ fheeting of the panel. 4. If a third party cdess that

a measure already the subject of a panel proceetlitiies or impairs benefits accruing to it undamy
covered agreement, that Member may have recours®rimal dispute settlement procedures under this
Understanding. Such a dispute shall be referrede@riginal panel wherever possible.”
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public®® hearing, all parties (complaining, responding tirct parties) have the
opportunity to directly present their reasoningadoefthe panel.

Afterwards, the parties present written rebuttalsl @resent oral responses at a
second hearing. At this point, the panel may cdresiperts (solicited by the parties or not)
to prepare an advisory report.

Then, the panel delivers a descriptive report tsfand legal arguments — to the
parties, without giving any specific conclusith The parties have two weeks to comment.

A second report (interim report) is then submittgd the panel, which already
included findings. The parties have a week to askafreview®’, which may take place
within two weeks, when the panel may have extraihga with the parties.

The final report is delivered to the parties arfdeé¢ weeks after that, it is made
public®®’, and sent to all WTO Members. In cases of breaclés WTO
agreements/obligations, the panel may also recomntie® measures which should be

taker’>®, in conformity with WTO rules.This report becomeesuling if within 60 day&*

%9 MERCURIO, Bryan.Op. cit. p.806. “Negotiations leading up to Panel hearirysuil remain private
and if a matter concerns confidential informatithven steps should be taken to ensure that theniafioon
remains confidential. But the hearings themselssukl be conducted in a manner widely accepted in
modern democracies; open to public attendance.”

%0DSU —Article 15 — “Interim Review Stagel-  Following the consideration of rebuttal subnuissi and
oral arguments, the panel shall issue the deseigtactual and argument) sections of its draforepo the
parties to the dispute. Within a period of time Isg the panel, the parties shall submit their cemts in
writing”.

$1DSU —Atrticle 15— “2. Following the expiration of the set periodtiofie for receipt of comments from the
parties to the dispute, the panel shall issue terim report to the parties, including both the aigdive
sections and the panel's findings and conclusionsthin a period of time set by the panel, a partsty
submit a written request for the panel to revieecise aspects of the interim report prior to catioh of the
final report to the Members. At the request obatyy the panel shall hold a further meeting wit parties
on the issues identified in the written commentsno comments are received from any party withie t
comment period, the interim report shall be congdehe final panel report and circulated prompalythe
Members.”

%2 MERCURIO, Bryan.Op. cit. p.806. “The lack of transparency pervading the W&r@ispute resolution
mechanism does a disservice to the interests ¢f bi@mber States and the WTO more generally.(...)The
legitimacy of the system is enhanced if the prodsssvhich a decision is reached is open to theipiibl
p.804 “The reason many commentators advocate gratesparency in the system is two-fold: firstjsit
thought that greater transparency will provide ghblic with information in a timely manner, prouigj non-
state actors with better access to participatesyseem; and second, it is thought that increasatsprarency
will heighten public awareness in an effort to gmse the legitimacy of the systenp807. “(...) increased
media coverage of the Panel process can only helpyistem.”

** DIEZ DE VELASCO, ManuelOp. citp.457. “El informe del panel debera pronunciarseressi hubo o
no vulneracion de las obligaciones asumidas enM&C @de cualquiera de sus Acuerdos) y determinara el
plazo para restablecer la situacion. EIOSD velara gue se cumpla el informe aprobado.”

34DSU — “Article 16 - 4. Within 60 days after theteaf circulation of a panel report to the Membéhs,
report shall be adopted at a DSB meetthgnless a party to the dispute formally notifies SB of its
decision to appeal or the DSB decides by consenstido adopt the report. If a party has notifiesl i
decision to appeal, the report by the panel shatlbe considered for adoption by the DSB until rafte
completion of the appeal. This adoption procedsin@ithout prejudice to the right of Members to egs
their views on a panel report.”
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no consensus of the Dispute Settlement Body rejgctgnegative consensus). In practice,

the DSB is no likely to overturn the panel’s firghn
3.3.3.4. Appellate Body

The WTO Appellate Body (AB) is a permanent organisamposed by seven
memberd* — which are again not directly bound to any Stasnd serves as a permanent
entity with a competence restricted to review issoé law and legal interpretatiotié
raised by the parties of a given cd8e Consequently, the AB is not competent to
reexamine facts or to investigate new data.

On the same way that happens on the panel’s piagsedhird States and non-
State actors are not allowed to request the aggireciof the Appellate Body".

The appeals are heard by three members of thewhB, must solve the cases —
uphold, modify or reverse the decisions (art. 15-23vithin sixty days, a period which

*** FERNANDEZ PONS, XavierOp. Cit.p. 81. “Como el OSD es quien tiene, formalmenteoimpetencia
para decidir los términos de solucién de las difeies, también cabria barajar su calificacion camo
procedimiento de ‘solucion institucional por de@rsde 6rgano politico. Ahora bien, como se ha sadmz
los informes de los Grupos Especiales y el Organdklacion son adoptados por el OSD en virtudade |
regla del ‘consenso negativo’, seguin la cual dicindsrmes se consideraran adoptados en los plazos
estipulados por el ESD salvo en el remoto casaugengbiese un consenso en contra de todos los miemb
de la Organizacion representados en el OSD.”

3% DSU —Article 17 — “Appellate Review- Standing AppellBdy -1. A standing Appellate Body
shall be established by the DSB. The Appellate Bshgll hear appeals from panel cases. It shall be
composed of seven persons, three of whom shalesamvany one case. Persons serving on the Appellat
Body shall serve in rotation. Such rotation sh&ldetermined in the working procedures of the Apfee
Body. 2. The DSB shall appoint persons to servéhemppellate Body for a four-year term, and eaetspn
may be reappointed once. However, the terms ektbf the seven persons appointed immediately tfger
entry into force of the WTO Agreement shall expatethe end of two years, to be determined by lot.
Vacancies shall be filled as they arise. A pemppointed to replace a person whose term of offagnot
expired shall hold office for the remainder of fivedecessor's term. 3. The Appellate Body shallprm®
persons of recognized authority, with demonstragpertise in law, international trade and the sttbje
matter of the covered agreements generally. Thel} be unaffiliated with any government. The Algie
Body membership shall be broadly representativenembership in the WTO. All persons serving on the
Appellate Body shall be available at all times andshort notice, and shall stay abreast of dispetéement
activities and other relevant activities of the WT@hey shall not participate in the consideratidrany
disputes that would create a direct or indirecffli@rof interest. “

337 DSU —Article 17— “6. An appeal shall be limited to issues of lasvered in the panel report and legal
interpretations developed by the panel.”

** FERNANDEZ PONS, XavierOp. Cit. p. 84. “El Organo de Apelacién, a diferencia de @Gwipos
Especiales, tiene atribuida so6lo una funcién jicisdnal o, como enfaticamente sefiala CANAL-
FORGUES, la recherche exclusive de la vérité juridiqu& tenor del art 17.6 del ESD, la apelacion ‘teind
Unicamente por objeto las cuestiones de Derechadaa en el informe del Grupo Especial y las
interpretaciones juridicas formuladas por éste.”

% DIEZ DE VELASCO, ManuelOp. citp. 458. “Las partes en la diferencia seran lasppueslan apelar
ante este Organo y las cuestiones suscitadasisgnlianla interpretacion en Derecho.”
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may be extended to a maximum of ninety d&ysAfterwards, the DSB has thirty days to

submit its decisioff’, which may only modify the AP’s ruling by negatis@nsensu’s®

In sum:

Consultations (mediation, conciliation, good officg) — 60 days

-

Constitution of a Panel — 45 days

-

Panel’s final report (to the parties) — 3/9 months

-

Panel’s final report (to all WTO Members) — 3 weeks

-

Panel’s report become a DSB ruling (unless there @ appeal or
negative consensus) — 60 days

-

30DSU - “Article 17 - 5. As a general rule, the peedings shall not exceed 60 days from the datety joa
the dispute formally notifies its decision to appathe date the Appellate Body circulates itsarép In
fixing its timetable the Appellate Body shall talkeo account the provisions of paragraph 9 of Aeti4, if
relevant. When the Appellate Body considers theannot provide its report within 60 days, it $haform
the DSB in writing of the reasons for the delayetbgr with an estimate of the period within whithwill
submit its report. In no case shall the proceesimmgeed 90 days.”

**' DIEZ DE VELASCO, ManuelOp. citp. 458. “El plazo para emitir su informe sera dseséa dias y lo
presenta directamente ante el OSD, que sélo pedtézarlo por consenso en un plazo de treintd dias.
342 Article 17— “14. An Appellate Body report shall be adoptgaie DSB and unconditionally accepted by
the parties to the dispute unless the DSB decigembsensus not to adopt the Appellate Body repithin
30 days following its circulation to the Membé&t$This adoption procedure is without prejudice te tight
of Members to express their views on an Appellaid\Breport. “
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Appellate Body's final report — 60/90 days

1L

AB’s report becomes a DSB ruling (unless there isegative consensus) -
30 days

3.3.4. Possible sanctions

As mentioned before, the main scope of the WTO [¥S&ot the imposition of
trade sanctions — which gpoer secontrary to the main objectives of the institutidsut the
pacific settlement of trade disputes.

Therefore, before the imposition of any kind of @de&e penalty, a last opportunity
Is given to the condemned party in order to adjgsrade policies in accordance with the
WTO principles/recommendations/decisitfis The country has thirty days — from the
final report’s adoption — to state its intention do so before the DSB, which then

determines a “reasonable period of tiff{é”

%3 DSU -Article 19 — “Panel and Appellate Body Recommeraeti 1. Where a panel or the
Appellate Body concludes that a measure is inctergisvith a covered agreement, it shall recomméad t
the Member concerndft bring the measure into conformity with that agreeti*® In addition to its
recommendations, the panel or Appellate Body maggsst ways in which the Member concerned could
implement the recommendations. 2. In accordande patagraph 2 of Article 3, in their findings and
recommendations, the panel and Appellate Body daadd to or diminish the rights and obligations
provided in the covered agreements.”

34 DSU —Article 21— “3. At a DSB meeting held within 30 dd¥safter the date of adoption of the panel or
Appellate Body report, the Member concerned shalbrm the DSB of its intentions in respect of
implementation of the recommendations and rulingsthe DSB. If it is impracticable to comply
immediately with the recommendations and rulings, Member concerned shall have a reasonable pafriod
time in which to do so. The reasonable periodmétshall be: (a) the period of time proposed bg th
Member concerned, provided that such period is@amar by the DSB; or, in the absence of such agbrov
(b) a period of time mutually agreed by the partie the dispute within 45 days after the date of
adoption of the recommendations and rulings; othéabsence of such agreement, (c) a period ofe ti
determined through binding arbitration within 90/slafter the date of adoption of the recommendatanrd
rulings®** In such arbitration, a guideline for the arbiordt’ should be that the reasonable period of time to
implement panel or Appellate Body recommendationsukl not exceed 15 months from the date of
adoption of a panel or Appellate Body report. Heere that time may be shorter or longer, dependimgn

the particular circumstances.”
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If the country fails to comply with this determirat, it must negotiate with the
complaining party(ies) to find a satisfactory comgegtiori*® “consistent with the covered
agreements®- e.g., tariff reductions — in ordéto restore the balance of negotiated
concessions disturbed by the noncomplying meastire”

At this point, the parties frequently find an agnemt since, as explained by
ROSENDOREF, this action brings up mutual positive-p#s:

“The payment is a penalty paid to preserve a
country’s reputation as a cooperator (at least in
‘normal’ times). In response, the trading partners
observe its willingness to pay to preserve its
reputation and opt not to punish the offending part

by revoking concessions or even exiting the
system.3®

Nevertheless, if no mutual-solution is fodfidin twenty days, thecomplaining
side may ask the Dispute Settlement Body for peionigo impose limited trade sanctions

(‘suspend concessions or obligations’) againstdkeer sid&>*°. Those sanctiois' must

%5 DSU —Article 22 — “Compensation and the Suspension afd@esions -1. Compensation and the
suspension of concessions or other obligationstamgorary measures available in the event that the
recommendations and rulings are not implementetinvid reasonable period of time. However, neither
compensation nor the suspension of concessionther obligations is preferred to full implementatiof a
recommendation to bring a measure into conformiith vihe covered agreements. Compensation is
voluntary and, if granted, shall be consistent i covered agreements. 2. If the Member concerned
fails to bring the measure found to be inconsisteith a covered agreement into compliance therewith
otherwise comply with the recommendations and ggliwithin the reasonable period of time determined
pursuant to paragraph 3 of Article 21, such Mendte, if so requested, and no later than the gxqfithe
reasonable period of time, enter into negotiatiaith any party having invoked the dispute settletmen
procedures, with a view to developing mutually g@table compensation. If no satisfactory compeaosati
has been agreed within 20 days after the date mifyerf the reasonable period of time, any partyihg
invoked the dispute settlement procedures may etqaathorization from the DSB to suspend the
application to the Member concerned of concessiomgher obligations under the covered agreements.”

346 ARUP, ChristopherOp. cit. p.917. “In deciding how to implement a ruling, tB&B should prefer a
solution mutually acceptable to the parties andsistent with the covered agreements.”

%7 ROSENDORF, PetelOp.cit. p.391. “(...) the DSU permits possible ‘compensdtior retaliation. The
purpose is to provide compensatory benefits tmreghe balance of negotiated concessions disturpdke
noncomplying measure.”

¥ ROSENDORF, PeteOp.cit. p.390.

39 ARUP, ChristopherOp. cit. p.918. “If agreements cannot be reached, the poosyf sanctions comes
into play. Some complainants do not start with retgglattractive enough to make sanctions a reahttoe
respondents, certainly if they are operating al¢ng.there are legal limits to the sanction$ particularly in
terms of cross-sector retaliation, and the necg&sgrivalence between the sanctions and the harin(..

*% Source:WTO.

%1DSU - Article 22 — “3. In considering what condess or other obligations to suspend, the compiaini
party shall apply the following principles and pedares: (a) the general principle is that the campig
party should first seek to suspend concessionsher ebligations with respect to the same sectagghat in
which the panel or Appellate Body has found a ¥iotaor other nullification or impairment; (b) ihat party
considers that it is not practicable or effectivestispend concessions or other obligations witheet to the
same sector(s), it may seek to suspend concessionther obligations in other sectors under the esam
agreement; (c) if that party considers that ina$ practicable or effective to suspend concessiorather
obligations with respect to other sectors undersdume agreement, and that the circumstances aoeiser
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be preferably applied in the same sector in dispaie must be proportioriat to the
damages caused by the controversial measure. lep&ecal occasions, however,
sanctions may be imposed in different sectors @nean different agreements — the so-

called “crossed retorsiof™ —, always under the direct supervision of the DSB.

3.4. FINAL REMARKS

As mentioned before, the international communitsetathe herculean challenge to
conciliate the appropriate objective of social am/ironmental protectidi® with the
current tendencies of global commerce liberalizétio

More, on this present globalized society it is possible deny the great impact of
external topics on the international trade systesueh as technical regulations, sanitary
and phytosanitary barriers, environmental norms ahdourse, labour ruleg®

For those reasons, trade issues must not receiparely market-oriented legal
treatment, based on anachronic neoliberal findiAgsstated by PURSEY ‘'t he addition
of a social clause to the multilateral system a@de rules is an essential element in

reinforcing the still fragile consensus favouringther liberalization”*’.

enough, it may seek to suspend concessions or otiligiations under another covered agreement;n(d) i
applying the above principles, that party shalletakto account: (i) the trade in the sector or unihe
agreement under which the panel or Appellate Bodg found a violation or other nullification or
impairment, and the importance of such trade to phaty; (ii) the broader economic elements relatethe
nullification or impairment and the broader econooonsequences of the suspension of concessiatbar
obligations; (...)"

%2 ROSENDOREF, PeteDOp.cit.p.391. “The ‘proportionality principle’ (...) is@ucial element of the DSP.”
%53 GREENWALD, JosephOp. cit. p.275. “Las partes en controversia pueden, coltiraairecurso, tomar
medidas de retorsién para suspender concesiondso dé®m un acuerdo distinto del que consider6 la
controversia contra el miembro que no hubiera agticlas recomendaciones adoptadas por el panel
(retorsién cruzada).”

*HURREL, Andrew; KINGSBURY, BenedictOp. Cit. p. 40. “Development cannot be sacrificed as a
means of stabilizing the global environment — beeanf the enormous social and political pressuaemd

all governments in the developing world; becauswifsging growth would perpetuate the unjust digisi
between rich and poor; because the rich countees the greatest responsability for existing emrirental
problems; because poverty is itself a central cadignvironmental destruction; and because thetyluf
poor countries to adapt to future environmentalnges can only be increased by continued social and
economic development.”

** FRENCH, Duncan“The role of the State and International Organizats in Reconciling Sustainable
Development and Globalization2002, p. 139. “It is wrong to claim that ‘truailstainable development is
only possible through a rejection of the principfdree trade”.

*** DIEZ DE VELASCO, ManuelOp. cit. p. 451. “Pero tampoco se puede poner todo el acemtlos
aranceles, pues desde hace algunos afios son nas/aegara la libertad del comercio las barre@s n
arancelarias como son las normas tecnicas, fitasas, fiscales, o las preferencias legales psr lo
provedores nacionales. Estas trabas no arancelarniaonjunto, pueden encarecer mas un productelque
arancel mismo.”

%7 PURSEY, StepherOp. Cit. p.239. “The addition of a social clause to the ifaiétral system of trade
rules is an essential element in reinforcing thefsdgile consensus favouring further liberalimat.”
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On the labor field, the WTO is frequently mengdnas a possibility to give
effectiveness to the international protection ofrkeos” rights, since it has a dispute
settlement system able to impose trade sanctiorissdlember®®® This is not a brand
new idea, since the argument to use the tradek*stib protect labour standards was
already presented on the Havana Charter (ITO) guhe post-war period, and persisted
during the second half of the®2@entury in several GATT negotiation rounds.

More, as we have seen, theoretically it would bessfide to extend the
interpretation of the WTO main agreements (GATT, T&ATRIPS) in order to include the
observation of core labor standards agomditio sine qua norto take part in the
international trade system. “Simply” applying tm¢eirpretation developed isbestoshe
DSS could decide that the ‘likeness’ of goods adises (and the consequent application
of the MFN clause and the principle of nationalatreent) also depends on non-
incorporated PPMs (which should comprehend the mptishment with the eight core
ILO Conventions). Otherwise, the violations of lalrghts could be included on the
application of the exceptions prescribed by GATchr XX, letters (a), (b) and (e).

Furthermore, the precedents established on thecermental field seem to increase
the participation of non-State actors on negotregtiand even on the direct participation on
the dispute settlement system. Consequently, tuedens and employers’ associations
should use those previous experiences in ordeasritribute with unsolicited@micus curiae
briefs, aiming to include relevant technical issaad external viewpoints on Panel’s (and
AB’s) considerations.

Notwithstanding, in spite of the existence of #hgmssible legal solutions, the
international community is still reluctant to indkl sanctions concerning labor standards
on a multilateral trade systém mainly because of the radical opposition stemnfiom
developing countries that argue it would be an epegitation for protectionism.
Significantly, the role of WTO is not to imposedeasanctions or restrictions, rather its
main objectives are quite the opposite, that issaeks trade liberalization and the
avoidance of all types of barriers to multilatetammercial exchange. The recognition in

Singapore and Seattle that the ILO is the releladiy to deal with labor standards proves

358 _LANFRANCHI, Marie-Pierre Op. cit.p.67. “(...) 'OMC est une organisation trés atik@cparce que ses
régles sont sanctionnées par un mécanisme de mgfeshes différends quasi judiciaire, rapide et gilut
efficace.”

¥91d. p.65. “(...) cette clause n"a pas son équivalens tiadomaine social et Iinclusion formelle d"teke
clause n’est plus a I"ordre du jour.”
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the lack of general will, by the WTO Members, toklitrade with labor standards on a
multilateral level.

Therefore, the international society finds a greaiemate: while the ILO has no
operative mechanisms in order to enforce core lalghts, the WTO — which has an
efficacious “stick” — seems to have no interestlos discussion. Consequently, there is a
patent necessity to find alternative methods tommte and enforce labour standards
globally. One remarkable possibility is to fostée temployment of social clauses on
Generalized Systems of Preferences and on Free Frgeceements — allowed exceptions
by the WTO system — in order to incorporate labesues on the international agenda, as

it will be analyzed and discussed on the next eassif this investigation.
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4. SOCIAL CLAUSES ON UNILATERAL AND “BILATERAL” TRA DE SYSTEMS

“This is the moment when we must build on the kealt
that open markets have created, and share its lienef
more equitably. Trade has been a cornerstone of our
growth and global development. But we will not be
able to sustain this growth if it favors the fewmdanot

the many.”

Barack Obama (1961 - ), 4#resident of the United
States

4.1. GENERAL FRAMEWORK
4.1.1. Social clauses: positive and negative dimenss
4.1.1.1. Terminology

Social clauses should be understood as unilatatateral, regional or multilateral
attempts to legally bind trade and social standaedsuring their enforceability through
economic sanctions or incentives, accordingly ® diegree of accomplishment on social
matters by the different countries.

Before analyzing its pros and cons, it is crucitiablishing relevant distinctions
between two dimensions of social clauses: ‘posits@cial clauses (incentives) and
‘negative’ (sanctions) ones. The terms ‘positivet dnegative’ do not bring any kind of
moral or ethical judgment regarding those rulescesi as we’ll see, they simply stress
characteristics of the norms themselves.

It is noteworthy that some authors apply the tesucfal clauses” in a stricter
sense, only to identify the “negative”/sanctioniagpect of those regulationExempli
gratia, in accordance with MOREAU, social clauses digpositions on bilateral (or
multilateral) trade treaties that allow economicnséions in the case of violations of
previously agreed labor righf§° In this study, however, we prefer to utilize thi sensu
significant, employing the expression “social ckisto identity both the positive
(incentives) and the negative (sanctions) dimerssmithose norms, as we’ll see on the

next sessions.

%0 MOREAU, Marie-Ange Op. cit.p.90. “L’introduction d une ‘clause sociale’ separte a |'insertion fans
un Traité de commerce international bilatéral, iaifiral ou mondial d'une disposition prévoyant des
sanctions économiques en cas de violation de nadimésvail jugées essentielles dans le traité.”
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4.1.1.2. Positive social clauses

‘Positive’ social clausesare those which ensure economic incentives toetrad
partners that successfully adhere to the pre-ésheiol social standarf&. Those clauses
find few resistance of the international commundagd are based on an idea of material
iIsonomy, that is to say, giving differentiate treaht to States with distinct characteristics
(mainly different development levels). This ‘pogéi approach is illustrated by the most
part of generalized systems of preferences, aml la)sseveral free trade agreements.
Some important examples of FTAs with a ‘positivenédnsion’ include the United States-
Cambodia bilateral three-year textile agreemenf9l%nd the Association agreements
signed by the European Community and its Memberth Biouth Africd® (2000),
Mexica®®® (2000) and Chil&* (2003) — all of which shall be discussed latethis study.

4.1.1.3. Negative social clauses

The ‘negative’ dimension on the other hand, regards to sanctibhthat may be
applied in cases of breaching social standardssé'kanctions may be moral, monetary or
economic. In the case of economic sanctions, tlaig mclude an increase in trade tariffs
and the elimination of benefits. It emphasizesabidity to enforce labor rights by coercive
mechanisms other than political dialogue. Negasigeial clauses are based on a “carrot

and stick” policy. The possible sanctions are agoplis “sticks”, while the “carrots” are the

*1D| TURI, Claudio.Globalizzzazione dell’economia e diritti umani faméntali in materia di lavoro: il

ruolo dell'OIL e dellOMC.Milano: Giuffre, 2007. p. 220. “(...) mirano adcacdare benefici di tipo
commerciale a quelle Parti contraenti che si impagra rispettare gftandardsn materia di lavoro in esse
prescritte: ne costituiscono altrettanti esempiumilcsistemi di preferenze generalizzate di fregeent
utilizzazione.”

%2 | ENAGHAN, Patricia Michelle. Op. cit. p.144. “Following intensive negotiations, the Tead
Development and Cooperation Agreement between tinepgan Union (EU) and South Africa was finally
signed in Pretoriaon 11 October 1999.”

%3 HOLBEIN, James RThe EU-Mexico Free Trade Agreementansnational Publishers. Ardsley, NY,
2002. p.6. "(...) The European Community-Mexico andmber States treaty on Economic Partnership,
Political Coordination and Cooperation Agreementl d@ts Joint Decisions (the ‘Mexico-EC and MS
Agreement’) are not only a mere FTA. This treatyives areas that go beyond commercial matters) asic
political coordination and cooperation.”

%% The Chile-European Union Association Agreement sigaed on November £82002, and it is in effect
since February *| 2003 (complete effect since Marcfi 12005). Complementary agreements were also
signed with the inclusion of new European countine2004 and in 2007

> DI TURI, Claudio.Op. Cit.p. 229. “In conclusione, si pud comunque affernzre tanto la prasi della
CE che quella USA depongono nel senso dell’esiateinzegimi che consentono I'adozione di sanzioni
commerciali a fronte di estese violazioni di dinittnani in materia di lavoro (...)".
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potential advantages of global trade liberalizafibmhis feature is present in ‘unilateral’
State acts (such as tBrma Freedom and Democracy Adn regional arrangements
(such as the NAFTA/NAALC system) and in recent FBAsh as the ones signed between
the United States and Jordan (2001), Singapore3{2@hile (2003), Morocco (2004) and
Australia (2005).

Contrariwise to the clauses based on incentivessettsanctioning clauses are
particularly controversial. Supported by developedntries®’ and trade uniori€® (such as
the AFL/CIO and the ICFTE?, those mechanisms find strong opposition paridyl
from developing countries, liberal/neo-classicistcomomists and employers’
association¥€?, still being strongly rejected in the most partrafie negotiatioris™

Some of the main arguments against ‘negative’ olaases are:

1. ‘Negative’ social clauses are no more than ‘hiddestectionism’;

2. Social clauses are external invasions on traditidomestic sovereign powers;

3. The rule cannot be addressed by developing cosnfaad LDCs) against

developed countries;

3¢ MOREAU, Marie-Ange Op. cit. p.93. “Le second objectif que poursuit la clauseiae est de renforcer

la protection des travailleurs en permettant d&sske respect des obligations sociales par destieas
économiques: le volontariat des pays qui ratifleatconventions de I’OIT conduit a une inefficacékative.

La clause sociale est alors le baton; la carrotdagte des avantages qui résultent de la libéxtdia du
commerce mondial.”

%7 SCHERRER, ChristoplOp. cit.p.62. “Because of their market-s size, the OECDntries decision will
carry great weight. Since the OECD countries aréaégnmain not in direct competition with those coias

that violate core labor rights they can act madte & disinterested party.”

%8 RESTREPO, Marta AOp. Cit.p. 317. “Aspecto de mayor importancia es el dectassecuencias de la
globalizacion en las relaciones laborales, lo gsemotivo de preocupacion para las organizaciones
sindicales, las mas decididas promotoras de laiscla social'.”p. 322. “Las organizaciones sindicales,
especialmente en los Estados Unidos, han sido sielap mas interesadas en vincular los derechdssde
trabajadores con el comercio internacional. Al ricgéer por una legislacion internacional sobrergea
minimos hacia los afios 50, los proteccionistasatoat de impedir que los paises con bajos salarios,
especialmente el Japon, sacaran ventaja en la ¢enagpe con otros paises, gracias al bajo costa deho

de obra. Tanto en Europa como en los Estados Umidosovimiento sindical insiste, y ahora con mayor
énfasis, en la introduccion de normas minimas edbajp entre las reglas del comercio internacional,
argumentando que esas normas minimas no tienempaftetcionista, y que por el contrario contritarra
contener la marea del proteccionismo. (...).”

%9 SCHERRER, ChristoplOp. cit.p.53. “However,its method of setting internatiostandards by means of
voluntary conventions is increasingly considereaidequate, as the ILO is finding it ever more difficdo
enforce conventions. Furthermore, the process optirt and implementing ILO conventions has slowed
down significantly in the last decade. The Inteioval Confederation of Free Trade Unions has, fhese
demanded that worker’s fundamental rights be writiéo trade agreements as social clauses.”

370 1d. p.54. “Predictably, both employers” associationsl #he overwhelming majority of economists
contend that trade agreements are not an apprepnigans of enforcing minimum standards.”

371 |bid. p.64. “Social clauses continue to be rejected engttounds that linkage between social standards
and trade agreements runs counter to the tradifionultilateral negotiating rounds.”
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4. Social clauses are non-market mechanisms, artibeiaiers to the reduction of
the social gap;

5. If social clauses were good to foster developmitety would be advocated by
developing countries;

6. The accomplishment of fundamental rights will implthe lack of
competitiveness;

7. Sanctions would only make the situation worse, lalveforms should be based

on political dialogue and cooperation.

4.1.1.4. Rebuttals to the main arguments agairestrtblusion of negative social clauses

4.1.1.4.1. ‘Negative’ social clauses are no more than ‘hiddperotectionism’

Developing countries argue that they would be peedlwith the inclusion of
social clauses in the multilateral system, and itatdyal trade agreements. They say that
those clauses would be invoked by developed casné$ protectionist measutésnon-
tariff barriers to trade, which could diminish dinenate comparative trade advantages of
developing States on the international trade sy&fem

This criticism, however, only would make sense \bethe labour standards that
should be accomplished by the parties were highan twhat could be reasonably
demanded on a specific situation - what would ddpmmthe development and economic
level of the each one of parties involved. Thabisay that developed countries may agree
on higher labour standards when contracting withtlaer developed country. Actually, the
deregulation phenomenon (flexibilization) on thédar rights legal systems of many
OECD countries is not taking place only becausthefunfair competition coming from
developing countries. Contrariwise, it has rootstlb@ competition between developed
countries themselves — since there is significaregulation processes even in sectors

which do not face concurrence from developing State

72 DICKEN, Peter.Op. cit. “Entretanto, sob o prisma de muitos paises emndesémento, ha um forte
sentimento de que o posicionamento dos padroealiratas gerais de muitos paises desenvolvidog®eap
mais uma forma de protecionismo contra suas exgigtae, como tal, um obstaculo a seu tdo necessario
desenvolvimento econémico.”

373 PURSEY, StepherOp. Cit. p.237. “Perhaps the most commonly-heard view frosiaAs that a social
clause is simply a device to force industrial copnwages and conditions on developing countries thu
denying them the competitive advantage that tHeindant supply of labor offers.”

37" SCHERRER, ChristoplOp. cit. p.62. “(...) around 80% of world trade is transdctenong the OECD
countries. The steady deregulation of social cémust in OECD countries in recent years is more a
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Nevertheless, when agreeing with developing Statesit the WTO — as we’ve
already seen — the ideal is to restrict labor taia to core worker’s right§ in order to
avoid claims regarding to protectionism. Core lalgtandards, by the way, could never be
misunderstood as protectionist instrum&fitsince they are based on fundamental human
rights recognized as such by the International LabOrganization, and the United
Nations"".

Social clauses are not attempts to internatiorsstyup uniform labour conditions,
or any kind of “global minimum wage”. On the carly, social clauses aim to guarantee
the protection of basic right$ and to ensure ‘fair' competitidff, particularly regarding
the ‘Southern’ countrié®’. The international community must look for a sitoa of
Pareto efficiency, changing the current panoramavimch economic advantages are
“gained at the expense of extreme exploitatidh

The main objective of social clauses is not theasimpon of standards, but the
recognition of a clear message stating that palitiased on an inferior level than the
minimum one pre-established by the Internationabdust Organization should not be

consequence of fiercer competition among themselliaa the result of competition from production
locations in the industrializing countries.”

351d. p.64. “Only those standards and rights that alreaggy a high level of acceptance can be included i
the catalogue of demands for social clauses.”

37 PURSEY, StepherOp. Cit. p.238. “(...) they are not industrial country stards but principles that
governments of all countries, regardless of th&ige of development, should legitimately be exmbdte
observe.”

77 DEAKIN, Simon. MORRIS, Gillian S. Labour Law4edition. Hart Publishing. Oxford and Portland,
2005. p.108. “Standards relevant to labour lawadse present in a number of instruments which déhl a
wider range of human, civil and political or so@oenomic rights, These include the Universal Detian

of Human Rights, adopted by the United Nations gan&ssembly in 1948, to which effect was given in
international law by the International Covenant Brtonomic, Social and Cultural Rights (ICESCR) and
International Covenant on Civil and Political Righit CCPR), both of 1966. (...) At European levet th
European Convention on human rights (ECHR) anddtmomic and social counterpart, the European Bocia
Charter (ESC) both include provisions related bwla law (...)".

378 PURSEY, StepherOp. Cit.p.237. “The precise path which wages and other itiond of work take in
the development process cannot be determined attemally through, for example, some sort of
international minimum wage. What can and should lsendition of participation in the global markethat
workers have the right to bargain collectively tgh a trade union of their own choosing which detee
their conditions of work.”

39 MOREAU, Marie-Ange.Op. cit. p.91. “Dans une perspective économique, il s’tmit d"abord de
préciser l'intégralité des normes qui assurentpigaau mondial, un commerce loyal: non seulemesit le
normes tarifaires et non tarifaires, non seulenentegles relatives a la propriété intellectuatiajs aussi
les regles relatives au colt loyal d"un produititésit des normes du travail.”

%0 SCHERRER, ChristoptRrotecting labor in the global economy: a sociawe in trade agreement#?:
New Political Science, Volume 20, Number 1. BosfhA):1998. p.53. “Free export zones, where basic
worker rights are denied, are spreading in the ti8ouwvith the motivation of attracting foreign ins&nent.
The question, therefore, arises of whether mininmint@rnational standards could not be agreed togmtev
competition in terms of social conditions.”

B1PURSEY, StepherOp. Cit.p. 236. “Guarantees that trade advantages wilbaajained at the expense of
extreme exploitation is one of the most importaraysv of buttressing an open and fair system for
international trade.”
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tolerated by the international commurify Without the establishment of this minimum
ground there would be a concrete risk of a permiafrane-to-the-bottom” bringing up a
progressive erosion of fundamental labour rightsthea name of economic and trade
comparative pseudo-advantages.

As precisely stated by PURSEYjiewed from the perspective of sustaining the
growth of global demand and enlarging consumer m@rkn developing countries, it is
essential that trade liberalization does not indwreadd to a deflationary pressure on

wages and conditions worldwidé®®

4.1.1.4.2. Social clauses are external invasions on traditidndomestic sovereign

powers

Yes, they are. Is it a problem in that?

Contrariwise to the thoughts of authors like EDGREbCial clauses are not a mere
imposition of standards from developed to develgpiountried® but mechanisms to
ensure the recognition and the enforcement of foneadal workers™ rights recognized as
such by the International Labour Organization..

On our current globalized world, as described bySREEPO, States are losing
their sovereignty — at least on its classic absotginception — and international organisms
have been assuming an increasing protagonistfole.

As a result of the growing interdependence betwtendomestic and regional

economies, the bond between trade and labour is evere evideni®® Therefore,

%2 MOREAU, Marie-Ange Op. cit. p. 94. “En raison de cette dualité d objectifscleuse sociale peut étre
agencées soit de fagcon a imposer I"application aenes déja admises par les pays, ce qui permet alor
d"atteindre |"objectif d"égalisation de la concooe, soit d'imposer le respect des normes fondatesnt
sélectionnées, ce qui conduirait & un renforcersentine base coercitive de I"action de I'OIT, gtowgours
choisi la coopération.”

** PURSEY, StephetOp. Cit.p. 235.

%4 EDGREN, GusNormas equitativas de trabajo y liberalizacion @etkrcambio.Revista Internacional del
Trabajo. Jul/Sep, 1978pudRESTREPO, Marta AOp. Cit. p.323. “Pero para el comercio internacional en
conjunto, ello equivale a un juego cuyas reglasesiablecidas por los jugadores mas fuertes, gedepu
cambiarlas cuando les conviene en desventaja degadores mas débiles.”

35 RESTREPO, Marta AOp. Cit.p. 316. “Los Estados van perdiendo paulatinamemtsoberania, ante el
papel cada vez mas destacado de los organismosacignales en el proceso de globalizacion.”

3¢ PURSEY, StepherOp. Cit. p.236. “With the growing interdependence of natimesmsequent of an
expansion of world trade and investment, the ligsdgetween trade and labour are increasingly obviou
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undoubtedly the relativity on the concept of soigms’®’ must be understood as a

positive aspect in favor of amvélfare increasing efficienty®

4.1.1.4.3. The rule cannot be addressed by developing coustrfiand LDCs) against

developed countries

Another critic to the inclusion of social clauses tbade agreements is that those
rules have no efficiency against developed cousitaed could not be effectively enforced
by developing States. It is true thatpraxis developing countries are not able to impose
economic sanctions on bigger economies - and dviey do so, those sanctions are not
economically relevant to developed partners, cgusiamages only to their own
economies. Nevertheless, social clauses certalalygrelevant role on the establishment
and on the reaffirmation of internal policies orveleped countries, which are subject to

the control of their own civil society.

4.1.1.4.4. Social clauses are non-market mechanisms, artificibarriers to the

reduction of the social gap

It is true that social clauses are non-market masheas, artificial interferences on
the free-market system. Nevertheless, this is nalid argument against the inclusion of
those norms.

At first, because even if is paradoxical, sometiregternal interventions in the
market may be necessary to improve the developwfetite market structure itself. For
example, non-market instruments (see the WTO natimi Rounds) have been bringing
excellent results when they have been used in daleemove trade tariffs- since the
market itself could notdetermine the optimum level of regulati&i

More, as demonstrated by SCHERRER, opponents délsstandards claim that
negative social clauses are barriers to close tbgept social gap. They argue that better
life and working conditions are not more tharatural outcomes of industrializatibnAs

stated by PURSEY, neoliberals presume that #wcéssive intervention in the labour

7 1d. p.237. “(...)reference to them in trade agreemevusid be an unwarranted invasion of national

sovereignty.”

38 SCHERRER, ChristoptOp. cit. p.62. “The erosion of national sovereignty in thianner is positively
welcomed by authors of the free trade persuasidineimame of welfare-increasing efficiency.”

391d. p.56. “Hence, if non-market mechanisms were ne¢dedmove tariffs, it cannot be argued that only
the market can determine the optimum level of raiorh.”
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market is the cause of industrial countries” latk@mpetitiveness so that in international

social clause would retard national efforts to dgpukate labour laws and reduce the

390

influence of uniorfs®" Therefore, they say that the best alternative daimply be to

leave the market operatas' free as possibig’™

This argument finds an easy refutation: the devekt of exporters sectors do not
necessarily bring up better working and life coiodis. More, trade liberalization do not
always bring those ‘expected’ positive social outes®* In fact, in many countries, such
as Caribbean States, India, Thailand and even SKotka (during the 80°s), trade
liberalization brought arhassive expansion of the formal sector, where labigats are
generally violatet*®

Also, traditional market theory claims that undeefcompetition:

“factor prices, in other words the costs of landydar
and capital, will tend to equalize. (...) For labothis
could lead to a deterioration of the wages and
conditions of work offered by existing suppliersaor
increase in productivity at a faster rate than autp
both of which would reduce labour costs per unit of
output. Theory also suggest that as output and
productivity rise in low-cost suppliers, factor pes
including wages and other labour costs, should tend
to rise as currently underemployed resourses are
brought into production. To a certain extent both
trends are visible at least in some countries, et
gap between conditions of work remains
uncomfortably large and constitutes an underlying
source of tension in trade relatiah®*

30 PURSEY, StepherOp. Cit. p.237. “The neoliberals tend to start from the prestion than excessive
intervention in the labour market is the cause rafustrial countries’lack of competitiveness so timat
international social clause would retard natiorfédres to deregulate labour laws and reduce thieimce of
unions.”

%91 SCHERRER, ChristoplOp. cit. p.56. “Opponents of social standards see them abstacle to closing
the industrial gap. They argue that better living avorking conditions cannot be legislated but widut the
natural outcome of industrialization. Economic depenent would be the best promoted by ensuringttieat
trading system was as free as possible.”

392 Derechos y propuestas de las mujeres del Cono r8atef a la liberalizacion comerciaBantiago de
Chile: Oxfam, Eds. Foro Social Mundial, 2001. p. 42.) la apertura econémica se ha transformadare
instrumento de crecimiento econdmico en los palsksur de las Américas, sin embargo, muchas vesmes
crecimiento no se traduce en mejoramiento sociahtiental; (...)"

%93 SCHERRER, ChristoptOp. cit. p.57. “(...) social standards do not prevent caestfrom closing the
industrial gap and may even accelerate the proeesb,secondly that development and expansion of the
export sector do not necessarily lead to an imprarg in living and working conditions. (...) In man
countries of the South, the liberalization of fgreieconomic policies went along with increasingiaoc
inequalities and a massive expansion of the infobemetor, where labour rights are generally vialdte

394 PURSEY, StepherOp. Cit. p. 235. “Market theory suggests that under conaktiof free competition
factor prices, in other words the costs of lanpla and capital, will tend to equalize. (...) Fabour, this
could lead to a deterioration of the wages and itiomd of work offered by existing suppliers or iagrease
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Obviously it is not possible to demand equal wagesountries with totally
asymmetrical GDP per capita. Neverthelessis*realistic to expect that as productivity
rises and exports rise in the low cost countrieg@gawould not be artificially kept down
through restrictions on basic labour right§®.

It is true that there is no current consensus tiggrthe potential effectiveness of
social clause€®, but what is certainly even more accurate is thatcurrent unregulated
trade liberalization has already been the causegreft part of the present social

exclusiort®’.

4.1.1.4.5. If social clauses were good to foster developmémty would be advocated by

developing countries

Another argument raised by opponents of socialselaus that the protection of
labour rights would lead to the increase of laboosts in developing countries, which
would undermine their main comparative advantageteylithey allege, the only fact that
social clauses are promoted by developed OECD resri$ an evidence of tHat

At first, it is necessary differentiate the intésesf a country and the interests of its
dominant elite. Violations on core labour rightsulcbnot be understood as a synonym for
efficiency’®.

At a first glance, from an exclusivelémand-oriented perspective, highly unequal
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income distribution is regarded as an obstacle éevelopment.™ Nevertheless, the lack

in productivity at a faster rate than output, bofhwhich would reduce labour costs per unit of aoutp
Theory also suggest that as output and productiistyin low-cost suppliers, factor prices incluglwages
and other labour costs, should tend to rise antlyrunderemployed resourses are brought intoymtazh.
To a certain extent both trends are visible attleasome countries, but the gap between conditigrvgork
remains umconfortably large and constitutes an wyidg source of tension in trade relations.”

399 1d. p.237. “It would clearly be unrealistic to expeotM cost exporters from countries with a GDP per
capita well below those of the industrial countriegpay comparable wages not least because preoiycti
per capita is often well below the established poeds. However, it is realistic to expect that esdpctivity
rises and exports rise in the low cost countriegegsavould not be artificially kept down throughtriesions
on basic labour rights.”

3% MOREAU, Marie-AngeOp. cit.p. 95. “Il reste qu’il n"existe aucun consensuswaude la clause sociale
ni sur son opportunité et ses objectifs ni surr@canisme et son effectivité potentielle.”

%97 LANFRANCHI, Marie-Pierre Op. cit.p.59.”(...) il est avancé que le libre échange, |désqu’il est mis
en ouvre au moyen de contraintes juridiques, cdrsdencourager ou excuser l'injustice sociale.”

3% SCHERRER, ChristophOp. cit. p.58. “Every increase in labor costs supposediypgedizes the
developing countries- main comparative advantapés argument is also bolstered by a conclusion cediu
from an opposite standpoint: if social clauseslydaktered development, it would be in the int&sexf the
countries concerned to implement them and thereldvba no need for pressure from the USA or other
OECD countries.”

39 RESTREPO, Marta AOp. Cit.p. 324. “La imposicién de medidas proteccionistaglecontexto global
iria en detrimento de los objetivos de desarroidat paises en vias de industrializacién, en Ididaeen
que se sancionaria a los productores eficientesdaiendo a los menos eficientes.”
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of consumers in their internal markets could naeatly provoke the diminution of

domestic production, since countries nowadays expdotwithstanding, this does not
mean that low wages are legitimate comparative r@dges. Contrariwise to what neo-
classic economists use to claim, raising wages alioe market-clearing price DO NOT
lead to unemploymerit?

More, as correctly suggested by SCHERRER, based“supply-side neo
institutionalist” lessons:

“First, higher wages promote the development of
‘human capital’ (...). Secondly, they argue, social
standards are necessary to make the transition from
the extensive to the intensive use of labor. Urlder
prevailing system of sweatshops, employers have no
particular interest in using labor intensively, dir
because workers are paid on a piece basis and hence
no fixed labor costs arise, and secondly becausi th
capital stock is usually small and consists of ated
machinery that cannot be used more efficiently. The
resulting low labor productivity in turn precludes
raising wages. In such situation, social standards
could increase interest in measures to raise
productivity by changing the structure of incengive
for firms and workers %2

In Puerto Ricogexempli gratigan increase on the minimum wage cause benefits fo
the society as whote®

More, surprisingly, recent OECD studies demongtrdteat the enforcement of
labour standards is not a fundamental factor onctimaposition of the products” final
prices. The findings showed that goods producedeiweloping countries — independently
of the degree of enforcement of fundamental labstandards — ténd to be rather

unifornd’. 404

400 SCHERRER, ChristophOp. cit. p.58. “From a demand-oriented perspective, hightgqual income

distribution is regarded as an obstacle to devetoyin

*11d. p.59. “The neo-classicists doubt whether a mininwage could eradicate the sweatshop system; they

fo(z)nsider it more likely that a minimum wage abdwe narket-clearing price would lead to unemploynient
Ibid. p.58.

%3 |bid. p.59. “For example, as the minimum wage in Puerimo Rncreased, turnover and absenteeism

declined, job applicants were more thoroughly soedeand ‘managerial effort’ improved.”

%4 |pid. p.60. “Its finding was that the prices of impdirfsm developing countries tend to be rather uniform

even though the degree of enforcement of freedeassbciation rights varies substantially amongehes

countries. Similarly, the OECD found that exporicps of hand-made carpets do not reflect the ushitdf

labor, since the export proce of a hand-made cargges from about US$40 in China to almost US$70 in

Nepal, where child labor is reportedly pervasive.”
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4.1.1.4.6. The accomplishment of fundamental rights will implythe lack of

competitiveness

Another argument is that the protection of fundaraletabour rights, and the
consequent more expensive social costs would iroplghe lack of competitiveness in

comparison with other countries, on a concreteopess dilemmd®°

“(...)developing countries face a prisoner-s dileenon
labor rights. They join benefit if rights are upteby
all, but countries that upgrade rights unilateraBuffer

a competitive disadvantage, while competitive benef
accrue to countries that unilaterally undercut the
others.”

As demonstrated by RESTREPO, recent ILO Studie§irooithat in the US those
States with a low-level on unionizing rates tendeceive more external investments. The
same logic prevails inside the European Union, whéere is a significant amount of
investments have been relocated to countries wiferior production costs. More,
multinationals use their global position in ordereixplore the comparative advantages of
different State®® tending to invest in countries with a less resire labour legislatio®’

Therefore, this argument proves to be completelg.tNevertheless, that is exactly

why those standards have be negotiated and appitednationally®®. In cases of

%% pid. p.61. “(...)developing countries face a prisoneiltsmma on labor rights. They join benefit if right
are upheld by all, but countries that upgrade rigtdaterally suffer a competitive disadvantage,ilevh
competitive benefits accrue to countries that teikdly undercut the others.”

406 RESTREPO, Marta AEl proceso de globalizacion y la clausula socild: IV Congreso Regional
Americano de Derecho del Trabajo y de la Seguri@utial. Relaciones, informes nacionales, mesa
redonda. Sociedad Internacional de Derecho del @jaly de la Seguridad Sociafantiago: Sociedad
Chilena de Derecho del Trabajo y de la Seguridamda§d 998. p. 315. “(...) una firma global es dtpugue
participa en mas de un pais y que captura ventaj@parativas por el hecho de tener un posicionamie
global. Estas ventajas comparativas son resultedecdnomias de escala y efectividad en la produagcio
manufactura, en la logistica, en el mercado, emahejo de su acceso mas eficiente a los mercados
financieros internacionales.”

407 El trabajo en el mundo. Relaciones laborales, deaxia y cohesién sociaGinebra: OIT, 1997/9&pud
RESTREPO, Marta AOp. Cit. p. 317. “(...) las inversiones recientes de engwé¢aponesas y europeas en
los Estados Unidos corresponden a Estados queaeter&zan por un indice muy bajo de sindicacioqug
muchas de ellas han ido acompafiadas de grandesstames fiscales. (...) Cabe suponer, al menosree
vista, que ha habido en Europa un cierto corriroiel® inversiones extranjeras hacia aquellos paisgss
costos de produccion son menores. (..) las muaibnales estadounidenses tienen en cuenta la
reglamentacion del empleo, y no crean filiales ddihde la reglamentacion limita su libertad de agitin

con unas disposiciones rigurosas en materia dadiegpor ejemplo, o cuando la negociacion colectiga
hace en un nivel mas alto que el de la empre}a (...

408 SCHERRER, ChristoptOp. cit. p.61. “The ‘soft’ objections to social standardstraltimately on the
argument that social standards that push wagesahbevmarket-clearing proce threaten the competiggs

of firms. This threat to competitiveness, howewserthe very reason why social standards have to be
negotiated internationally.”
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unilateral/bilateral arrangements, however, th& lan competitiveness must be strongly

compensated by low-tariff arrangements and prefeieaccess to markets.

4.1.1.4.7. Sanctions would only make the situation worse, lalbaeforms should be

based on political dialogue and cooperation

Of course cooperation and political dialogue must dermanently encouraged
aiming to foster the international protection didar rights®®®

Notwithstanding, complementary sanctioning mechasishould not be seen as
completely ineffective tools. On the contrary, yeamples of IMF and World Bank’s
sanctions-based policies already demonstratedett@tomic constraints may work as an
efficacious inducement for social reforftfswhich have been — on the most part of the
cases — beneficial on a long-run perspective.

Moreover, sanctions are not more than a last pesaiternative in cases of non-

cooperatioft’

4.1.1.4.8. The inclusion of social clauses would embarrass aiready complex

international trade system

Another common argument cited against the inclugsibsocial clauses on trade
agreements is that they will be significant additibobstacles to negotiations which are
alreadyper secomplex**? Obviously difficulties are not a barrier for theclusion of those
commitments. Trade treaties nowadays deal withestbjwhich were initially excluded,
such intellectual property rights, environmentabulations and dispites settlement

systems, what are also very hard topics. Furthezrbe reluctance in accepting to comply

4% PURSEY, StepherOp. Cit. p. 236. “International economic cooperation shobid based on a firm
commitment to basic human rights of which freeddrassociation, freedom from forced labour and fozed
from discrimination in employment are critically portant to the development of democracy and social
justice.”

“1® MOREAU, Marie-Ange Op. cit. p.93. “La crainte de sanctions économiques peatiét levier efficace:
les actions engagées par le FMI et la Banque miendi&montrent bien que la pression économique peut
donner a un governement la motivation d’une réfosmeiale. Méme si I'intervention des organismes
internationaux n"a pas joué dans le passé damntede |"accroissement des normes protectricesadailt

elle montre que I'existence d’une sanction ou deofa attribution d’'un avantage économique est uih ou
efficace de modification des normes sociales.”

“1 PURSEY, StepherOp. Cit.p.239. “It should be clear that a social clauseughpromote the observance
of the basic minimum labour standards which deteemiages and other conditions of work. The trade
sanction would operate as the ultimate penaltyéor-cooperation.”

412 SCHERRER, ChristoptOp. cit.p.66. “A frequent argument against social clausethat they represent
an additional hurdle in the conclusion of multitateagreements on the dismatling of trade bartiers.
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with fundamental social standards is just anotherroboration of the elementary

importance of social clauses.

In sum, included with the main scope to promoteitable social and economic
development, social clauses have an ambivalentenatl) for developed countries they
work as efficient instruments in order to avoid #wecalled ‘social dumping’ and (2) for
developing countries they are used as a way toagtee the enforcement of universally
recognized social standards, ensuring better difelitions for their own populations.

Given the variety and complexity of such schembs study shall address the
inclusion of labor standards on generalized systehymeferences (GSPs) and free trade
agreements (FTAs) of two of the most important mershin the international trade
system, that is, the United States and the Europeaéon. In spite of their economic and
political importanceper se they have been important points of referenceotber GSPs
and FTAs the world over. Nonetheless, before amadyzpecific trade arrangements, let us

define some of the following terms

4.2. UNILATERAL AND BILATERAL TRADE SYSTEMS

4.2.1. Generalized systems of preferences (GSPs)

Generalized systems of preferences are authoriezpbgons to the Most Favorite
Nation (MFN) principle prescribed by the World Tea@rganization (WTO) system which
aim to promote social and economic developmeng@alby in under-developed countries.
Encouraged by the WTO itself and by the United diai Conference on Trade and
Development (UNCTAD), they basically consist of bkcaal tariffs and other
“discriminatory measures which favor exports fronveleping countries® which are
unilaterally established by the most developed ajlebonomie&*.

As mentioned in Chapter 2, the MFN clause setshegdrmal isonomy as one of
the pillars of the WTO systenevery trade concession given to one Member must be

automatically extended to the multilateral systena avhole (GATT I:1).

3 HUDEC, Robert EEssays on International Trade La®ameron: London, 1999. “It consists of those

discriminatory measures, by both developed andldpivgy countries, which favour exports from devehgp
countries, and which have been adopted for thedstatrpose of assisting their economic developnient.
4 E.g.,the United States, the EU, Japan and Canada.
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Notwithstanding, the GATT Part IV (which was incorpted in the GATT system
in 1979, and commonly referred as then&bling claus&® **9 allows the GSP
exceptiot’, reinforcing the concept of material isonomy a¢ WTO level with the
application of GSPs it is possible to give diffearéreatment to different countries which
are on distinct economic levels, in order to fuliilstorical economic gaf¥. If the same
trade system was simply imposed to all Membergeuthh a strictly formal interpretation
of the MFN principle — developing countries and LO@ould simply not be able to
compete “fairly” in the international trade arena.

However, GSPs should not be understood as meratemil trade concessidhs
States (or groups of States) frequently apply @atissof reasonable conditions to grant the
preferential trade treatment established by G¥Pi concrety developed countries
establish beneficial tariffs to developing courdrihat conform with geopolitical and
social objectives, such as, effective measuresrateqt labor rights and environmental
standards, measures to combat anti-corruptionraechational drug trafficking.

Nonetheless, GSPs are certainly not panaceasafesidy BREUSS, dccording
to the IMF and the World Bank the benefits of m&8P schemes for their beneficiaries

“15 VAN DEN BOSSCHE, PeterOp.cit. p. 726. “The 1979 GATT decision on Differential aibre
Favourable Treatment, Reciprocity and Fuller Pauditon of Developing countries is commonly refelriaes
the ‘Enabling clause’.”

1% Decision of 28 November 1979 - (L/4903) -Foflowing negotiations within the framework of the
Multilateral Trade Negotiations, the CONTRACTING RAIESdecideas follows: 1.  Notwithstanding the
provisions of Article | of the General Agreemengntracting parties may accord differential and more
favourable treatment to developing countries, witheccording such treatment to other contractingjgsa 2.

The provisions of paragraph 1 apply to the follayvifa) Preferential tariff treatment accorded by
developed contracting parties to products origmatin developing countries in accordance with the
Generalized System of Preferences, (...)".

“7 KAUFMANN, Christine. Op.cit. p.136. “With regards to the discussion on labohtsg the following
exceptions are important: Part IV of the GATT ahe so-called ‘Enabling clause’ allow for a General
System of Preferences (GSP) in favour of developioegntries, which otherwise violates the MFN
principle.”

“18 /AN DEN BOSSCHE, PeterOp.cit. p. 727. “The Enabling clause thus permits Membergrovide
‘differential and more favourable treatment’ to diping countries in spite of the MFN treatmentigdition

of article I:1, which normally requires that suakatment be extended to all Members ‘immediatelg an
unconditionally’. What is more, WTO members are nwrely allowed to deviate from article I:1 in the
pursuit of ‘differential and more favourable treatnti for developing countries; they are encouratgedo

so.”

419 BREUSS, FritzOp.cit. p.258. “On average these preferential schemesuate generous. In the EU the
average tariff (for all goods) faced by LDCs or A@Rmbers is below one percent, compared to the 7,4
percent average MFN tariff. GSP preferences irEteare close to the 50 percent. In the United StazC

and GSP preferences offer more than a 50 percenage margin — LDC preferences being more generous
around 65 percent. Japan offers a 48 percent prefermargin under their GSP regime, and an avéd@ge
percent for LDCs. Canada gives a 25 percent pmederéo GSP countries and 45 percent to LDCs.” (1999
data)

420 KAUFMANN, Christine.Op.cit. p.199. “The country that applies a GSP system heat dreedom in its
design and (...) establishes differences accotdimiifferent criteria (...)".
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have been limited. The reason is that preferenceyima are smaller for products that the

importing country deems to be sensitive — whichadse among the most protect&d.
4.2.2. Bilateral / Regional Free Trade agreements

There has been a boom of signatures on free trgdement¥? all around the

d**®. Each bilateral/regional agreement jser se complex and with its own

worl
significance. Whether or not they are designed itectly force others than the parties
involved, collectively, they set up an extraordilyaintricate network that seeks to

dynamically balance the international trade syst&ims new commercial geopolitical

order is a viable alternative to deepen trade dlimation, given the major deadlocks faced
by the multilateral negotiations at the WTO DohaVelopment” Rourtf*

Nonetheless, recent free trade agreements do abwdkd traditional economical
contents exclusively. They go much further — euather than multilateral organizations.
These treaties propose genuine partnerships, aehsitateral associations which consider
not only trade integration but also fundamentalid®pelated to political dialogue and
cooperation, such as environmental protection atelléctual property rights, technical
barriers to trade, sanitary and phytosanitary nreas\nd, within the scope of this study,
these agreements frequently also refer to minimamorl standards. Actually, the
establishment of fair and transparent labour markgetan important step to achieve
economic development. The “decent labour” must besidered a key issue on the
implementation of a deeper trade liberalizatiorteyson a transnational econofffy since
the International trade system is not designedty benefit a few States or governments,
but mainly it must affect the individual’s life, gmoting better conditions for every citizen
belonging to the States involved on the agreemamisalso to international community as

a whole.

1 BREUSS, FritzOp.cit.p.266.

221d.“In addition to GSP an important recent developniexst been the proliferation of bilateral and reglon
free trade agreements between industrial and deweglocountries. Such agreements have to cover
substantially all trade, unlike GSP schemes.”

23 Bilateralism and Regionalism: Re-establishing thempcy of multilateralism — a Latin America and
Caribbean perspectiveSantiago: United Nations Publication, 2005.p. 28..) bilateral and plurilateral
FTAs have predominated over customs unions sireenitd 1990s.”

424 WEINTRAUB, Sidney.Op. cit. p.92. “There may be a reduction in the degree sérithination if the
FTAs turn out to be stepping-stones to global trigleralization in the Doha Round, an outcome tlkat
uncertain at the moment.”

> VICUNA, Francisco OrregoOp. Cit “ (...) the current process of economic globaitrais having a
potentially decisive impact on the structure ofintational society and the evolving role of inteiomal
law”.
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Following this idea, bilateral social clauses aetebrated on the framework of
trade agreements, being accepted as voluntary domemis, with no sort of additional
international enforcement contf6f.

Apropos, some of the most important clauses ireaknt free trade Agreements are
directly or indirectly related to the labor markattopic which has piqued considerable
interest since it has the potential to cause hageifications in bilateral/regional trade
relationships.

Notwithstanding, there are several differences ndigg the treatment of labor
norms among FTAs. Some of these differences conggecific labor rights which are
protected by the agreements. We may classify thggeements into two main groups

- The ‘sovereign’ modeprescribes that the parties must, as a primargatiin,

ensure the accomplishment of their domestic labegislations. This model
aims to protect country's sovereignty regarding legjislative powers.
Nonetheless, it does not mean than the partieslynbeve to ensure the
accomplishment with national legislations, disregay of their material
contentExempli gratia as we’ll see, the most important example of ‘seiga’
social clause is the one established by the NAFBXNC model, the first
trade system to directly and effectively promotén&age between trade and
labor norms, with major influence on further agreeats on this field. In
accordance with this system the parties” legistaipowers are not totally
discretionary, since they must obey eleven genmiatiples prescribed by the
NAALC itself. More recent FTAs signed by the UnitStates, as we’ll observe,
set particular labour standards which should beepted by the agreement,
under the general denomination “internationally oggized labour rights”,
which do not necessarily converge with the ILO ones

- The ‘multilateral’ model goes further, directly protecting labor standards

acknowledged by universal status by multilatehai, particularly the ones
recognized by ILO Conventions as core rights anathvimust be imposeerga
omnes such as, the already referred to associationeaggrts signed between

Europe and Mexico, Chile and South Africa.

426 RESTREPO, Marta AOp. Cit.p. 323. “Ahora, conviene referirnos a lo que seocencomo las clausulas
sociales bilaterales, que son aquellas que seraelelm el marco de convenios comerciales entr@alisgs y
que son impuestas por el pais importador, acogioie® un ‘compromiso voluntario’ por el pais expdaa
las cuales carecen de algun control internacional.”
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Furthermore, free trade agreements generally datestimportant instruments
related to cooperation between the parties, whaimally include information exchange
(particularly on issues related to good practiceslagal structures); the promotion of joint
investigations in sensitive areas of common interdse development of small and
medium-sized enterprises (SME); transparency andrgésocial protection.

Most parts of a trade agreement are restrictedheo'dositive’ features of social
clauses—without the possibility to resort to coeEcimechanisms. Nevertheless, some
FTAs, particularly the ones signed recently by theted States, go much further. They
include social clauses which ensure concrete pioteof labor rights through specific
rules establishing dispute settlement systems. el gegrantee the respect of transparent
procedural rules and reserve the option to resoiential to moral, monetary and trade
sanctions (the so-called ‘negative social clauseBie idea, which shall be discussed
further, is that FTAs may play a significant role the labor arena, fulfilling an
international legal spre&d, being able to impose upon signatories the obeésah basic
labor standards through a foreseeable disputesttt system with coercive effects.

4.2.3. Is there a true distinction between ‘unilateral’ ard ‘bilateral’ trade systems?

As we’ve seen, there seems to be a lack of effigieagarding the imposition of
minimum labor standards through multilateral legaés. In spite of invoking Article 33,
the International Labor Organization (ILO) depemdpraxisonly on moral sanctions and
the World Trade Organization (WTO) system still esipnces internal opposition when
applying its dispute settlement system on labardssThereforeynilateral, bilateral and
regional trade arrangements perform an important canplementary function for the
advocacy and implementation of workers' rights aromd the world.

Unilateral State acts are basically generalizedegsys of preferences (GSPs) and
unilateral trade sanctions. Nevertheless, as wd ska on a further chapter of this
research, some GSPs are more “unilateral” tharrtBrempli gratia the American trade
sanctioning policies. Several GSPs, on the othed heount with “bilateral” features, such
as the possibility to open consultations with thpedties on the European GSP.

Whereas, negotiated agreements are trade arrantesigned between two or

more parties, which may or may not be part of tame geographic region (regional

*7 SENGENBERGER,WerneOp. Cit. p. 7. “There are those who wish to see a harmdaizaif labor
standards across competing countries, for exarhpdeigh social clauses in trade agreements.”
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agreements)Several of those treaties, however, are not trulybilateral”, particularly
when there is a significant economic disproportiofetween the parties involvedSince
developed countries have not been successful iptiadolabor standards within the
multilateral trade arena (WTO), they are presshggissue and imposing labor clauses on
“bilateral” trade arrangements.

Besides regional arrangements, such as the Eurdjr@an and NAFTA, there are
only a few free-trade agreements that have beeredigetween two developed countries,
such as the United States-Australia FTA. Therenateany bilateral free-trade agreements
signed between the ‘biggest players’ of the intkomal trade arena (the United States, the
European Union, Japan, Canada, China, India, RasslaBrazil). Therefore, most free-
trade agreements are signed by:

1. a developed country and a developing one (eastideveloped country);

2. two developing countries (or LDCs).

(1) Free Trade agreements signed by a “developed” coutand a “developing”
country (or an LDC) are generally based on a standard model pre-ettat|by
the stronger economic party. That is to say, whHenUnited States signs its free
trade agreements, there is a genedahérican way of free tradevhich is reflected
within the texts of the agreements. The United eStagxercises discretion and
pragmatism when it pre-defines the treatment obrab its trade agreements. The
same concept is true with the treaties signed hypiey Japan, Canada, and the
other ‘big players’. In this sense, it is possibteinfer thatwhenever there is
significant economic disproportion between the pares of a bilateral free trade
agreement, the inclusion of social clauses are ntgenerally" or “bilaterally”
negotiated at all. The “developed” State party decides whether tiokugion of a
social clause in the main body of the agreemenaifcamended agreement) and the
manner in which it will bind the parties. This ddishes their correspondent
criteria and the way in which trade sanctions magpplied.

(2) In FTAs signed between two developing countries (or LDs), it is possible to
observe some degree of bilateralism. However, #régs tend to include within
the treaty similar clauses to the ones that biedd¢lrsame countries with developed
States. For example, if developing counftyhas a Free Trade Agreement with
developed countrf (with a consequent labor clause proposed/impoges) bhen,
country A, when it negotiates with another deveigpcountry,C, tends to apply

the same clause that was statedAB in the A-C agreement. For exampl¢éhe
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Chile-Colombia FTA has an almost identical labausle when compared to the
US-Chile and to the US-Colombia FTAs.

In summary, the distinction between unilateral andbilateral trade systems is
basically formalist, since in praxis there are negtated elements in unilateral trade
acts and vice-versa. The main difference betweendhmechanisms designed to include
labor standards on trade arrangements (GSPs and FT#) are not in the
characterization of their “unilateral” or “bilatera 1" elements, but on the substantive

analysis of the contents of their social clauses.

4.3. SPECIFIC SYSTEMS

4.3.1. The ‘American way’

4.3.1.1. The historical link between trade sanctions andolabghts in the United

States

Historically, it is possible to find precedents aedjng the linkage between trade
and workers” rights in the American domestic legish since the end of the XIX century:
exempli gratia the McKinley Tariff Act (1890) and the Smoot-Hayl Tariff Act (1930),
due to exclusively protectionist interests In ademce to LAZO,“the rationale behind
these regulations was the desire to avoid tradeeasn unfair competition because of
lower costs deriving from failure to respect labostandards which might introduce
unjustified distortions in international trad€?®

More, since the end of the World War Il, the Unit8thtes has a long history
defending the connection between trade and lagbtsiin multilateral negotiations. As we
have seen, the United States government proposeddation of the International Trade

Organization, which, among its tasks, should haaakthe latitude to promote and regulate

% LAZO GRANDI, Pablo.Trade agreements and their relation to labour semud: the current situatian

Issue paper n.3. International Center for TradeQumstainable Development. Geneva: 2009.  .“Thére
are precedents for this type of legislation goiagkbto at least 1890 in the US. For example, thekiaown
as theMckinley Tariff Actwhich forbade the import of goods produced by cctsyirepeated in th8moot-
Hawley Tariff Act (section 304f 1930, which prohibited the import of productsmatactured by prisoners
or people forced to work, giving authority to th& President to raise tariffs to match productiost€oThe
rationale behind these regulations was the desiaevaid trade based on unfair competition becabis@neer
costs deriving from failure to respect labour stadd which might introduce unjustified distortioirs
international trade.”

114



connections between international trade and labawdards. More, US Administrations

have tried, on several occasions, to include lab@ndards in multilateral trade

negotiations under the GATT regifigd—particularly during the Tokyo and the Uruguay
Rounds. Already under the auspices of the Worldl@r@rganization, the United States
raised the issue during the Singapore and Seattlestérial Conferences and always faced
opposition from developing countries which accusieel US government of using the

advocacy of labor standards as a hidden attempirédectionism.

However, these social concerns have not always bapplied to the
unilateral/bilateral level of American trade podisi For more than three decades during the
post-war period, the goal of the US was to setilgidval arrangements that would reduce
trade barriers (particularly tariffs), in order tweate an environment of free-trade,
regardless of labor regulations. This agenda stadehange during the late 1970's, when
the AFL-CIO—afraid of foreign competition and lowages—began a more assertive
"fair-trade" agenda. It began a massive campaigstgp imports’and buy American’

After the inclusion of the session 301 at the Tradein 1984°° (complemented by
the ‘super 301’ at ethe OTCA -1988), the Americawvegnments began to condition the
idea of a liberalized trade system on the accommpient of internationally recognized
labor standards. It is meaningful that this inadasbf social topics on traditional trade
fields was supported not only domestically — by Al -ClO, but also internationally — by
the International Confederation of Free Trade Usiftn

In this sense, several American internal regulatieare enacted, such as the:

- Overseas Private Investment Corporation (OPI1@$51

- Orgr;izbus Trade and Competitiveness Act (OTCA)tipalarly at the ‘super’ 301 session,
1988
- Caribbean Basin Economy Recovery Act, 1990;

- Andean Trade Preference Act, 1991;

429 K AUFMANN, Christine.Op.cit. p. 173. “The US has made several attempts to iediidor rights in the
GATT/WTO agreement. These initiatives can be traoadk to Section 121(a)(4) of the 1974 Trade Act,
where it was recognized that the best way of ligkinade and labor rights is within a multilateral
framework.”

430 HEPPLE, BobOp.cit. p.91. “Since the 1980s the promotion of labor igimt developing countries has
become an increasingly important part of US traolep.”

431 RESTREPO, Marta AOp. Cit.p. 322. “Por otro lado, la CIOLS ha promovido peneratemente la idea
de una clausula social, introduciendo la evaluadéinrcumplimiento de los derechos laborales ensté®a
Generalizado de Preferencias de los paises indlimdos; Estados Unidos ha adoptado este sistema e
1984, y ha investigado la conducta de algunos patse los que tiene convenios comerciales.”

432 MOREAU, Marie-Ange.Op. cit. p.96. “A partir de 1988, |'Omnibus Trade and Cotitipeness Act a
élargit les possibilités de rétorsions dans le eath la section ‘super 301’ aux pratiques qui eégient
|"acces des produits américains.”
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- African Growth and Recovery Act, 2000 (revise®@002);

This “fair trade’ perspective is reflected in the current Americg@neralized
system of preferences, which provides discretionarjateral power to the US Trade
Representative in order to recommend sanctionsatessSthat promote unfair labor policies
or to those which are notdking stepsto ensure core labor standards.

Recently, the connection between trade and lalamdsrds may also be verified on
the free trade agreements signed by the US govertsprsich as the North American Free
Trade Agreement (and the NAALC), and on bilategideaments with Cambodia (1999),
Jordan (2001), Chile (2003), Singapore (2003), Mooo(2004) and Australia (2005),
among others.

In the following sections we shall discuss the ipatarities of the “American way”

of dealing with trade standards on its GSP andemtrade agreemefitd

4.3.1.2. The US GSP

One first interesting particularity othe American Generalized System of
Preferences is that it does not establish a link ¥ — in fact, it does not even mention —
the eight ILO Conventions establishing core laboustandards defined as such by the
1998 ILO Declaration of Fundamental Principles and Rightsairk.

In spite of that, the American GSP embraces op&wceqt of fnternationally
recognized workers” rightswhich does not have a precise conceptualizati@gning a
great discretionary power to the American Admimisar>* Notwithstanding, it is
possible to admit that traditionally the Americaoncept of fnternationally recognized
workers” right§ comprehends the most part of ILO labor rightst btings up several
remarkable distinctions

(1) Regarding freedom of association, the right to cadctive bargaining,

prohibition on forced/compulsory and child labor, the American

regulations are very similar to that of the ILO.

4331 AZO GRANDI, Pablo.Op.cit. p.7. “On the basis of GSP standards, and undepdterful pressure of
public opinion, the US has vigorously promoted ithetusion of labour agreements in its trade negotis,
trying out various models which include the podgipof trade sanctions in its most recent agreetsién).”

4% MOREAU, Marie-Ange.Op. cit. p. 97. “Cependant, cette action américaine repuseles pouvoirs
exorbitants: les ‘droits internationalement recaime font pas I'object d"une définition préciseréférence
aux conventions de I'OIT, dans le texte, ce qusskiune marge d’interprétation a I"’Administration
américaine et pose un probléme de définition.”
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(2) Nonetheless,the American GSP does not include the “eliminationof
discrimination in employment and occupation” — a labor right with a
fundamental status in accordance with the ILO —eunt$ GSP regime. The
explanation of its absence is because the US iatendvoid controversies with
important American geopolitical trade partners,hsias (1) some Arab oil-
producing countries whose labor policies wrongfudlgcriminate in regard to
sex and religion and (2) Israel, which has beenused of wrongful
discrimination against Palestinian workérs

(3) Notwithstanding, the US GSP embraces a principle of “acceptable
conditions of work with respect to minimum wages, burs of work, and
occupational safety and health] which does not have a fundamental status in
accordance with the ILO. Critics of this princiglegue that this opens the door
for American protectionist trade policies, sincerthis no standard definition

for “acceptable conditiorigegarding these matters.

Another important characteristic of the US GSP ists extreme and ‘aggressive’
unilateralism. United States authorities, particularly the U%de Representative, show
great discretion granting and in withdrawing speitieentives from GSP beneficiarfé$
The USTR is allowed to — without asking the Congreswithdraw beneficial treatment in
specific situations, in which the beneficiary Stdtes not meet the aforementioned criteria
and further negotiations cannot achieve satisfgaiatcome$®”.

Since the 1984 GSP, the USTR started approximately hundred reviews
regarding labor righfé® and several States have had their GSP statusotariip or
permanently suspended. In accordance with HEPPlaByrof them reformed their labor

legislation, ‘strengthening and streamlining procedures to formons and negotiate

43> HEPPLE, BobOp.cit p.94. “The Reagan Administration successfully tesishe proposal to include
discrimination because of the fear of antagonisiitgproducing States which practice discriminatagainst
women and non-Muslims and in order to protect Ismakich was accused of discrimination against
Palestinian workers.”

3% MOREAU, Marie-Ange.Op. cit. p.97. “Mais la procédure américaine est probabignemcore plus
significative: faute de réglement négocié, le repréant américain du commerce peut établir undégérent
des sanctions économiques, sans en appeler auéSprgns appel possible.”

43 HEPPLE, Bob.Op.cit p.97. “The USTR, under the directions of the Presidcan withdraw previous
GATT tariff concessions or impose new tariffs iEtforeign country is judged to be in violation bétlaw,
and if consultations between the USTR and the dorgbvernment do not lead to a negotiated settleinen
43 1d. p. 96. “Since adoption of the GSP labor rights mdmeent in 1984, the USTR had conducted
approximately 100 reviews on whether countries vakeng steps to afford worker rights.”
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collective agreements, establishing labor court®hancing labor inspection and
enforcement capabilitied™®

However, it is true thahis discretional appreciation of the USTR has beensed

as an opportunity to influence geopolitical and foeign policy**°, such as, in the cases of

Pakistan, Guatemala and Indoné&%ia HEPPLE enumerates several remarkable examples

of political decisions on the US GSP policy

"The political nature of decisions made under the
GSP programme is illustrated by the case of
Pakistan. In 1996, President Clinton suspended GSP
benefits on selected goods, including sporting gpod
surgical goods and hand woven rugs because of
Pakistan’s failure to take steps to remedy labour
abuses, including child and bonded labour, the
exemption of the Karachi Export Processing Zone
from labour laws, and restrictions on the rights of
State employees to strike or resign. Despite of the
persistence of those violations, in 2002 the
suspension of GSP benefits was lifted. Most
observers believe that this decision, and other
reductions of trade barriers, was a direct
consequence of Pakistan’s support for the US in the
Afghanistan war. The US has been willing to
suspend benefits from countries whose trade has
little impact on the US economy (e.g. Belarus), but
not those (Thailand) where labour abuses are
equally or more prevalent but the loss of trade
would be detrimental to the US*

Another relevant example is the case of Guatemaacther relevant American
geopolitical partner — when the USTR accepted ttmatsimple presentation of legislation

establishing respect to ILO conventions — even tigetbe discussion in Congress — was

% |bid. p.93. “As a result several of the suspended c@mstiave undertaken labor law reforms to regain

GSP beneficiary status (...). The reforms had odustrengthening and streamlining procedures nm fo
unions and negotiate collective agreements, estabfj labor courts, enhancing labor inspection and
enforcement capabilities.”

4% |bid. p. 93. “Geopolitics and foreign policy are the ¢hiensiderations for applying the GSP labor rights
clause, not the merits of a country’s compliancenam-compliance with the law.” (Compar and Voight,
2001).

441 KAUFMANN, Christine. Op.cit. p.175. “In practice, few countries are denied G®Refiits because of
labor rights violations. The closer its trade rielas with the US, the less likely a country is &odé sanctions

in the case of labor rights violations. Indonesia typical example.”

*2 HEPPLE, BobOp.cit. p.101.
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already proof that that country wataKing stepsto guarantee the respect of workers'

443
S

rights™*, which in praxis maintained its status of GSP fierasy.

4.3.1.3. US unilateral trade sanctions

The US aggressive unilateral regime on the linkaggveen labour standards and
trade is not only present on the American GSPalaat reflected on several unilateral State
acts in which the US uses its economic power ireotd influence foreign States to
comply with internationally recognized workers” rightéEExempli gratia on the federal
level, the Clinton Administration prohibited fedeegencies to buy goods produced with
child labouf**.

Notwithstanding, in accordance with the United &alegislation trade sanctions
may be applied not only on federal level, but ddgoState and on local authorities. For
example, (1) North Olmsted (Ohio) in 1998 prohibitthat the local administration
conducted business with countries where ‘sweatshdphild labour, forced labour, sub-
living wages or a work week that is longer thanh#irs’ — is applied; more, (2) in 1996
the Commonwealth of Massachusetts restricted tveitte Burmese companies or with
companies doing business with BuffftaThree months later, the US Congress enacted
sanctions on Burni&’.

By the way, a key-case concerning unilateral trsalections on violations of labor
rights is theBurma Freedom and Democracy Aenacted in 2003, which banned all trade
between the US and Burma — and with companieggdmuisiness with Burma — based on

gross violations of human (labor) rights commitbgcthe Asian country.

43 1d. p.96. “(...) the mere fact of presentation of l&gisn to bring the country into conformity with Q.

conventions even before parliamentary approval, taken by the USTR as proof that Guatemala was
‘taking steps’ to afford workers rights.”

444 KAUFMANN, Christine. Op.cit. p.177. “(...) in 1999 President Clinton bannedefadi agencies from
purchasing products made using child labour.”

451d. p.177. “At the local level, North Olmsted, Ohio, 18998 was one of the first cities to ban the local
government from doing business with countries whgneeatshop’ labour — defined as child labour, éarc
labour, sub-living wages or a work week that isgenthan 48 hours — is employed. The most prominent
recent example is the sanctions imposed by the Gomalth of Massachusetts on Burma/Myanmar. In
1989, the US had indefinitely suspended Burma femexd trading status due to the country’s lab@hts
violations. In 1996, Massachusetts enacted legislatestricting its agencies from purchasing goadsd
services from companies in or doing business witmia.”

4% |bid. p.178. “(...) Doing business with Myanmar is definbroadly (...). Three months after the
Massachusetts law was enacted, Congress passatiite §hposing a set of mandatory conditional sanst

on Burma.”
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In 1989 the US had already suspended Burma’s loaleBtatus under the
American GSP regulations. In May 1996 — followirte treferred Massachusetts trade
restrictions on Burma — theState Department characterized conditions in Myanas

g4 what

both a “political stalemate” and continuing “egrg human rights violation
culminated with discretionary sanctionsGohen Amendmewnf the 1997 OCAA™® and in
the 2003Burma Freedom and Democracy Act

An important consideration is that the WTO’s MFNaude prohibits strictly
country-based trade measures, what means that rdgrgatannot discriminate (impose
tariffs, requirements or trade sanctions) baseelyaln the product’s origin. In this sense,
the Burma Freedom and Democracy A@003) should be considered as a violation of

GATT rules. As explained by KAUFMANN:

“The bill introduces an import ban on all products
manufactured or grown in Burma/Myanmar. It refers
to the ILO declarations in respect of Burma/Myanmar
and explicitly quotes the gross violations of core
labour rights as the one of the reasons for the.ban
However, because the ban is imposed according to
the national origin of the products and not accogli

to whether the products are produced in violatidn o
core labour rights, it could be seen as a violatmin
Article 111.” #4

Defenders of the US Act argue that Burmese produretsot “like products”, using
the same arguments proposed on the WABDestos caé®, discussed previously in this
chapter.

Notwithstanding, the US administration seemed tplyapather Machiavellian
lesson regarding this mattéithe end justifies the means”. After US sanctioBarmese

authorities decided to cooperate with the ILO — sttnimg that they had refused for almost

47" MALLOY, Michael P.United States economic sanctions: theory and pradiluwer Law International.
The Hague, 2001. p.130. “In May 1996, the Statedbepent characterized conditions in Myanmar as both
“political stalemate” and continuing “egregious hammights violations”. In that same month S.15h&, t
Burma Freedom and Democracy Act, was proposedsiporese to a crisis point reached in Myanmar when
several Nation League for Democracy members weestad by the government.”

448 1d. p. 132. “While mandatory sanctions towards Myanmare ultimately rejected by Congress,
discretionary sanctions were inserted into the @omiConsolidated Appropriation Act of 1997 (OCAA).
Via the Cohen Amendment Section 570 of the OCAArisodd mixture of mandatory (i.e., congressionally
imposed) sanctions and discretionary authoritypfesidential sanctions.”

% KAUFMANN, Christine.Op.cit. p.139.

*% Following this logic, Burma comes to the unlikeiguation when it should prove that the United &tat
was discriminating Burmese products when comparedther countries that use forced and child labor.
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three decades, even when the ILO threatened th&rgowith the possibility of invoking

Article 33, as we have seen in a previous chapter.

4.3.1.4. The US regional and bilateral free trade agreatse

The North American Agreement on Labor Cooperatib®ALC), an adjacent
agreement of the North American Free Trade AgreeértlAFTA)**!, is the first trade
agreement that established an effective connedigiween trade and labor standards.
Nevertheless, it deals with the topic from a diyieconomic perspecti®, and not from a
human rights approach.

In accordance with the NAALC model, the parties emenpelled to enforce their
domestic labor laws. The NAALC does not require cbempliance with any other kind of
international labor standards, since the only dbpédts dispute settlement system is the
enforcement of national laws (in limited circumstes, it may apply trade sanctions). The
main argument is that the NAALC respect a counsgigereignty.

The main problem is that NAFTA authorities do navé the power to appreciate
the conformity of national legislations with Intational Labor Organization Conventions,
such as, during the strike of flight attendantMigxico:

“Striking flight attendants who accused the Mexican
government of violating the rights to strike be@us
they were forced back to work when the government
intervened by executive order to take over tharearl
and end the strike, were denied a hearing of tbage

by the US NAO on the ground that the takeover was i
accordance with Mexican Latw™

In this, and in other cases, the solution wouldbphdy be different if the NAFTA
system could enforce ILO fundamental standards. [Ho& of effective enforcement

4! HEPPLE, Bob.Op.cit. p.107. “The North American Agreement on Labor Caafien (NAALC), the
companion ‘side agreement’ to the North AmericageFfrade Agreement (NAFTA), was the first-ever érad
agreement to make a significant link between trade labor rights (...). They have been the modéh w
some significant variations, for later Free Tradgreements (FTAs) negotiated by the US with Jordan
(2000), Chile and Singapore (2003), and Austrdi20g) (...). These models also feature in negofiatior a
Free Trade Agreements of the Americas (FTAA) A..hew unique American system of crossborder
monitoring of the enforcement of domestic labordasvemerging.”

452 SARDEGNA, Miguel A.Las relaciones laborales en el MERSOSBRenos Aires: La Rocca, 1995. p.
202. “El preambulo del Tratado de Libre Comerciteloeado entre Estados Unidos de América, Canada vy |
Estados Unidos Mexicanos, hace referencia al toatb@gde un punto de vista econémico, pero no desae
perspectiva laboral.”

*31d.p.120.
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mechanisms (‘soft-law nature') is the main readan there are few submissions to the
NAFTA DSS regarding labor rights violatichid Moreover, the system does not prevent
the weakening of labor regulations in order toaatttrade and/or investmefits
The agreement aims to foster cooperation and miiicallization regarding eleven
fundamental principals, performed by a domestichauty which receives possible
complaints*t is also relevant thattie eleven labor principles stated on the NAALC are
similar to but not the same as those in ILO Coneest They are less specific and
sometimes lower than ILO obligatiot{§’
In summation, the main weaknesses of the NAALCesysdre:
(1) Soft-law nature;
(2) It does not refer to ILO standards;
(3) Does not prevent weakening of labor legislatioroider to develop trade and/or

investments;

The North American Free Trade Agreement (NAFTA) wagotiated under the
framework established by the 1988 Omnibus Trade @anhpetitiveness Act (OTCA),
which granted fast-track powers to the United St&evernment. Furthermore, it stated in
three main provisions in accordance with the US €iowment the rights that shall be
afforded to workers

(1) defend the respect for worker's rights;

(2) ensure a review of the relationship of workershtggand GATT articles;

454 |bid. p.119. “The small number of submissions has begtamed in terms of the nature of the NAALC
process which involves a ‘soft-law’ review of thefercement of domestic labor laws rather than trerd
law’ of enforcing labor rights which is left to destic law. The NAALC provides a long-term mechamis
for changing the culture of law enforcement andnmting adherence to internationally recognized fabo
rights.”

453 |pid. p.120. “All of these cases where the applicatiblL® core standards on collective labor law would
probably have led to a different conclusion. TheAL&E core obligation tends to reinforce the status @n
domestic labor law, it lacks mechanisms to raisenddrds to a ‘high-level’, and it does not prevem
relaxation of domestic standards to attract tradeestments. It remains to be seen how far septexts

of the newer FTAs can overcome these deficiencies.”

456 MOREAU, Marie-Ange.Op. cit. p. 99. “La premiére partie de I'Accord prévoiteuprécedure de
coopération et de surveillance mutuelle d applicaiiles normes du travail de chaque Etat membre. En
désignant onze droits fondamentaux, le domainestte surveillance réciproque counvre I"'ensembldrdit

du travail. La clause se référe aux législationsrdvail de chaque pays. Cette surveillance estrisge par
un secrétariat national qui recoit les plaintes & pouvoir de sélectionner ces derniéres, ettifimde leur
recevabilité ou de I"'opportunité politique de lpoursuite.”

4" HEPPLE, BobOp.cit.p.114. “The 11 labor principles in NAALC are simik® but not the same as those
in ILO Conventions. They are less specific and somes lower than ILO obligations.”
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(3) adopt as a principle of the GATT that the denialofker's rights should not be a
way for a country or its industries to gain competi advantage in international
trade.

Comparatively, the 2002 Trade Act, the framework Some of the most recent
American Free Trade Agreements, made several disiis in American Trade policy
regarding labor rights in order to solve some pumoed weaknesses of the NAALC
system. In accordance with this legislation thest8uld:

(1) Ensure that a party does no fail effectively tooecd its labor laws through a
sustained or recurring course of action or inaciioa manner affecting trade;

(2) Strengthen the capacity of US trading partnersrtonpte respect for ‘core labor
standards’;

(3) Ensure that labor policies and practices of patbegsade agreements with the US
'do not arbitrarily or unjustifiably discriminategainst US exports or serve as
disguised barriers to trade.’

The US negotiation model was revised in 2007, asrsequence of a bipartisan
agreement at the US Congress.

In accordance with US legislation, if Congress desithat the Executive is not
accomplishing its objectives, the fast-track autlyanay be taken away for that particular

agreemerit®

A recent and impressive precedent was set whenFTA signed by the US
Administration with Jordan in October of 2000 (in force since December 2009,
which was the first FTA which included labor, and environmentakegulations in the
main part of the agreement®.

Like the NAALC, the main obligations of the partiese to guarantee the

enforcement of domestic labor laws. Nonetheldss|US-Jordan FTA sets links with the

458 |d. p.115. “If Congress determines that the Admintairafailed to meet these objectives, it may adopt
procedural disapproval resolution which rendersfaéisé-track procedure inapplicable to the partic&l8A.”

459 KAUFMANN, Christine.Op.cit.p.192. “An attempt to overcome the structural diffties of the NAALC
can be found on the Free Trade Agreement betwesrJth and Jordan, which entered into force on 17
December 2001. (...). The US-Jordan Agreementasfitist trade agreement in the history of the US to
address labor issues within the text of the agreentself. (...). Because the US-Jordan Agreemersg
much further in protecting labor rights than the @/Taw it could be seen as a means of circumveritiag
WTQ'’s focus on trade and slipping in a social aatiisough the back door.”

40 HEPPLE, Bob.Op.cit. p.116. “The US-Jordan FTA, signed on 24 October026§ the Clinton
Administration, with Congressional approval, is tfiest to contain labor rights and environmental
obligations in the text of the main agreement iadtef a side agreement.”
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ILO, in its articles 6(1) and 6(6), overcoming onetloé main criticisms made to the
NAALC system.

Article 6

“1. The Parties reaffirm their obligations as
members of the International Labor Organization
(“ILO”) and their commitments under the ILO
Declaration on Fundamental Principles and Rights
at Work and its Follow-upThe Parties shall strive to
ensure that such labor principles and the
internationally recognized labor rights set forth i
paragraph 6 are recognized and protected by
domestic law.

()

6. For purposes of this Article, “labor laws” means
statutes and regulations, provisions thereof, trat
directly related to the following internationally
recognized labor rights:

(a) the right of association;

(b) the right to organize and bargain collectively;
(c) a prohibition on the use of any form of foraed
compulsory labor;

(d) a minimum age for the employment of children;
and

(e) acceptable conditions of work with respect to
minimum wages, hours of work, and occupational
safety and healtf”

481 Article 6 — “Labor - 1. The Parties reaffirm their obligattoas members of the International Labor
Organization (“ILO") and their commitments undeeth_.O Declaration on Fundamental Principles and
Rights at Work and its Follow-up. The Parties sisiitive to ensure that such labor principles aral th
internationally recognized labor rights set forthparagraph 6 are recognized and protected by dimntes.

2. The Parties recognize that it is inappropriaieehcourage trade by relaxing domestic labor laws.
Accordingly, each Party shall strive to ensure thabes not waive or otherwise derogate from, féerao
waive or otherwise derogate from, such laws as meowagement for trade with the other Party. 3.
Recognizing the right of each Party to establishoiivn domestic labor standards, and to adopt orifgnod
accordingly its labor laws and regulations, eachyPshall strive to ensure that its laws provide fabor
standards consistent with the internationally redzed labor rights set forth in paragraph 6 andl stidve

to improve those standards in that light. 4. (aPdrty shall not fail to effectively enforce its tablaws,
through sustained or recurring course of actiomaction, in a manner affecting trade between thgiés,
after the date of entry into force of this Agreeméhn) The Parties recognize that each Party retide right

to exercise discretion with respect to investigatprosecutorial, regulatory, and compliance matterd to
make decisions regarding the allocation of resautoeenforcement with respect to other labor msitter
determined to have higher priorities. Accordinglye Parties understand that a Party is in compdiamith
subparagraph (a) where a course of action or maceflects a reasonable exercise of such diseretio
results from a bona fide decision regarding thecallion of resources. 5. The Parties recognize that
cooperation between them provides enhanced opjiesito improve labor standards. The Joint Comemitt
established under Article 15 shall, during its lagsessions, consider any such opportunity idedtiby a
Party. 6. For purposes of this Article, “labor |dwseans statutes and regulations, provisions tlictieat are
directly related to the following internationallgaognized labor rights: (a) the right of associgfio) the
right to organize and bargain collectively; (c) rahgbition on the use of any form of forced or cardgory
labor; (d) a minimum age for the employment of dtgh; and (e) acceptable conditions of work wittpest

to minimum wages, hours of work, and occupatioaféty and health.”
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Disputes concerning workers' rights are subject tdahe same procedures and
solutions prescribed for violations on other chaptes of the agreement (art 17)°2 In
case of violationsgconsultation proceedings should begin and be repatl to a joint
committee constituted in order to supervise the implemeotatof the FTA. If the
Committee does not negotiate a solutithg affected party is authorized to take ‘any

appropriate and commensurable measlire

In the next 'generation’ of FTAs, those signed withChile and Singapore, the
main difference from the US-Jordan model is that sactions are restricted for
'sustainable failure to enforce domestic laws in aammer which affects the tradeand
that there is the establishment of maximum penalt&®® (via monetary sanctions or the
equivalent suspension of benefits granted by eety)®*

The FTA signed with Morocco in 2004 followed the sae model, what obliged
the African State to establish a brand new labor sstem through Substantial labor
rights reforms (...) with a new labor law being @mced on 8 June 2004Due to the FTA
signature, Morocco signed most of the ILO Converid.

Another aspect is that every agreement allowsgdeciéic provisions, depending on
the countries particularitieExempli gratia on the US-Australia FTA — mostly inspired by
the US-Morocco FTA) — there is a specific provisaefining ‘internationally recognized
workers rights. The lack of such a statement might put into dotlfe enforcement of
legislation regarding violations of child labor afwdced labor, which in Australia are dealt
on the State level. Moreover, the Australian legjdtem traditionally does not prevent
child labor through the establishment of labor laviesit through norms regarding

compulsory educatidf®.

4621 AZO GRANDI, Pablo.Op.cit. p.9. “However, the most important point of prideimchieved by the US

in these negotiations was to submit labour mattershe same dispute settlement procedures as those
negotiated for trade questions (Art. 17).”

“*HEPPLE, Bob.Op.cit. p.121. “There is also a question whether finansaictions of the kind found in
NAALC and in the US-Chile and US-Singapore agredmeme preferable to the open-ended discretion
conferred by the US-Jordan agreement to impose sadctions.”

*** More about those treaties on a further chapténisfstudy.

465 KAUFMANN, Christine.Op.cit. p.193. “The recent FTA with Morocco, signed in J@@94, follows the
approach of the US-Jordan Agreement yet furtheeld@s the standard with respect to labor righty.Khe
FTA led to substantial labor rights reforms in Moco with a new labor law entering into force onudie
2004. As of October 2006, Morocco has ratified h® fundamental conventions except for convention
number 87 on freedom of association.”

4%9d. p.194. “On 15 July 2004, a FTA with Australia wagproved by the US Senate. Its labor rights
provisions follow the Moroccan example, with theception that it defines in a separate provision twha
considers to be internationally recognized labdngiples and rights. This provision was introducedinly
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At last, it is important to mention an exception to the gen@al American trade
policy, which is a bilateral three-year textile ageement signed in 1999 between the
United States and Cambodia. Contrariwise to the afementioned recent American
FTASs, this treaty does not bring the possibility toimpose sanctions, and privileges the
ILO system*®”.

This treaty conditioned an expansion by fourteercgr@ on textile and apparel
imports from Cambodia whethawro6rking conditions in the Cambodian textile and augb
sector substantially comply with Cambodian laboaw |land internationally recognized
core labour standard§®®,

This treaty allowed a 14% increase on textile gmghael imports from Cambodia if
‘working conditions in the Cambodian textile angbagel sector substantially comply with
Cambodian labor law and internationally recognizzate labor standard®®. In 2001, the
agreement was amended for three more years, egsamother substantial increase on
Cambodian exports to the US if the Asian countrgpsuted the'implementation of a
program to improve working conditioi€’

Therefore, Cambodia required ILO technical asst#anand developed ILO
projects (economically supported by the United égtin order toimprove working
conditions and'monitor factories in the textile and apparel setto

In brief, this US-Cambodia agreement is a remakabiception on the “American

way” of negotiating FTAs, which has to be highligtit

In spite of this exception, it is possible to olvgesome common characteristics of

American policy regarding labor standards in tradgreements.As pointed by

because Australia provides labor protection fordechih primarily not through labor laws, but through
regulations about compulsory education.”

4671 AZO GRANDI, Pablo.Op.cit. p.9. “A further experiment, developed by the UShwZambodia in 1998,
consisted in a “Textile Agreement” which definegpont quotas for textiles from Cambodia to the UStmn
basis of prior certification by the ILO of compl@mwith basic labour standards. There was sometealsa
to whether the ILO could accede to such requestsibubts were finally dispelled and the ILO agreéed
participate in the project.”

%8 HEPPLE, BobOp.cit.p.115. “(...) that included a commitment to exp#me quota on textile and apparel
imports from Cambodia by 14 percent if ‘working ditions in the Cambodian textile and apparel sector
substantially comply’ with Cambodian labour law dimernationally recognised core labour standafds’

49 1d. p.115. “(...) that included a commitment to expahd quota on textile and apparel imports from
Cambodia by 14 percent if ‘working conditions iret@ambodian textile and apparel sector substantiall
comply’ with Cambodian labor law and ‘internatidyalecognised core labor standards’.”

470 |bid. p.116. “(...) possible 18% annual increase in QCadidis export entittements provided that
Cambodia supports the ‘implementation of a progremim improve working conditions” including
‘internationally recognised core labor standardsyugh the application of Cambodian labor law’.”
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HEPPLE*"%, in spite of several differences between the NAAL@ystem and later free
trade agreements, and also among those FTAs, the maendencies for the next US
FTAs are:
(1) the presence of social clauses in the main part whde agreements;
(2) a fundamental commitment to enforce domestic labolegislation;
(3) an obligation to ‘strive to ensurethat national legislations complies with
ILO core labor standards and'internationally recognized worker rights
(4) an obligation to not waive/derogate labor norms irorder to promote trade
or investments;
(5) parity concerning sanctioning mechanisms to ensurtéhe accomplishment

of labor and other trade-related rights.

The American resilience on those tendencies magxp&ained by their successful
outcomes both to the U.S. and to its trade partheatsour reforms have been conducted in
different countries (Singapore, Morocco) in orderadapt domestic legislations to U.S.
standards, what resulted on better working condktiall around the world. So far, the
aggressive US posture proved to be more efficiean tthe exclusive political dialogue
promoted by the EC — which will be discussed onniiret section of this investigation.

Nevertheless, is this American posture efficienewery single case, being a “one
size fits all” policy? Therefore, shall it be inded in all negotiations promoted by the
American authorities? Or, in the other hand, arerdhalternatives to this aggressive
model?

By now there are no precise responses to thoseriegjuNevertheless, on further
chapters of this investigation we will see moreareghg the American intransigent
negotiation procedures on this topic, so as, orCiiieean case, the concrete impacts of the
American social clause on its domestic legislatomd on the accomplishment of ILO
fundamental standards. Certainly all those conatders regarding the Chilean context
may serve as important evidences to answer thoedafoental interrogations and

somehow debate and improve U.S. trade policies.

4" |bid. p.117. “It can be seen that there are severalrdiifees between the NAALC model and later FTAs,
and even between these FTAs. However, the emedgimgrican labor rights clause has several distiectiv
features likely to appear in future agreementsir{@yrporation in the body of the FTA rather tharai side
accord as in NAALC and the Canada-Chile, CanadaaC&ica agreements; (2) a core obligation to
effectively enforce domestic labor law; (3) a conment to ‘strive to ensure’ that domestic law coiempl
with ILO core standards and the list of ‘internatidly protected labor rights’; (4) agreement notwaive or
derogate from domestic labor law in order to exparatle or investment; (5) parity in enforcement
procedures and sanctions in respect of labor rigtisother rights.”
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4.3.2. The European model
4.3.2.1. European common trade policies
4.3.2.1.1. Overview

The external relations and foreign affairs politiéof the European Union are
based on different facéf& (1) common foreign security policy (CFSP), (2Jazgement
of the EU itself, (3) development and humanitaaah (4) promotion of human rights, (5)
neighborhood policies, (5) external cooperationgpmmes and, (6) certainly one of the
most important pillars of the EU its&if, its common trade policies (CT#)

Common trade policies are exclusive competenceshef Union, such as the
common agricultural policy (CAP), common fisherdicy (CFP), competition policies
within the internal market and monetary policiesr@&zone).’®

Nevertheless, the concept of “European common tpaley” is in permanent
dynamic evolvement: in the beginning it was regtdcto common regulations concerning
trade on goods and trade defense mechanisms, buitreomprises also areas such as
agriculture, services, intellectual property rightsvestments and trade-related topics such

as development and environmental rtfiés

2 Source:European Commission.

473 MICHEL, Denis. RENOU, DominiqueCode commenté de I'Union Européenfaris: Editions de
Vecchi S.A., 1999p.255. “L"Union européenne est engagée dans lasaies mondiales a tous les niveaux:
relations extérieures et Politique étrangére esé&murité commune (PESC), élargissement comprereamnt d
accords spécifiques avec certains Etats, aide wlaffpement et politique commerciale commune. e
différents domaines, il s"agit pour I'Union europée d afficher sa place en tant que puissance ralendi
économique et commerciale.”

#* CARTOU, Louis. CLERGERIE, Jean-Louis. GRUBER, A@mniRAMBAUD, Patrick. L"Union
européene3exe ed. Paris: Dalloz, 2000. p. 613. “Longtenf@golitique commerciale a constitué — avec la
politique douaniére — I'essentiel des relationgmetires de la Communauté.”

"5 Guide des politiques communes de |'Union Européditgstére des Affaires Etrangeres — directionale |
coopération européenne. Paris: La documentation¢dige, 2006. p. 140. “La politique commerciale
commune a longtemps constitué I'essentiel desaptaéxtérieures de la Communauté.”

47%|d. p.141. “La politique commerciale est une compétemagusive de |"Union européenne au méme titre
que la PAC, la politique de la péche, la politigigela concurrence, la politique monetaire (zona)ur

47 |bid. p.141. “La politique commerciale comune est enstante évolution. Cantonée initialement au
commerce de marchandises et a la défense comnegreil@l a connu une extension graduelle a I"agice)l
aux services, a la propriété intellectuelle, awestissements et a des sujets transversaux (d@estamt,
environnement, etc.). Conséquence de cette évojutopolitique commerciale commune a pris au fil d
temps une dimension de plus en plus politique.”
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Some of the most important instruments of the comitnade policy are: (1) the
constitution of a common customs tatiff(CCT), (2) the implementation of trade defense
actions (safeguards, anti-dumping measures, caailieg duties) and (3) the negotiation
of trade agreements.

The UE Member States belongs to a customs uniahjgto say that among them
there are no import or export tariffs, and theiports are regulated by common customs
tariffs’’®. The average tariff level charged on European imspbas been progressively
lowed*® - exempli gratia, the EU’s average tariff for istfial products is currently around
4%**! - making the EU one of the world’s openest marfa@tindustrial good®? - in spite
of the significant European resistance to operagscultural market, which still counts
with elevated rates (between 18 and 28%).

The elimination of barriers within the EU domestiarket has been appointed as
the reason of much of the European prosperity, lzael been contributing for the EU
expressive engagement in favor of internationaldrigberalization. Therefore, the EU, as
one of the most relevant players in the global dragistem, demonstrates considerable
interest on the increment of trade liberalizatfdmthrough the establishment of multilateral
and bilateral agreements.

As we’ve seen on the specific chapter of this itigagon, at the multilateral level
(WTO system) Europe has been playing a substanbi@ in fostering progressive
international trade liberalization, particularlynse the Kennedy Round. This same

commitment, as we’'ll see below, is demonstratetegotiations on a bilateral level.

478 «Since the completion of the internal market, go@an circulate freely between Member States. The
‘Common Customs Tariff' (CCT) therefore appliesh® import of goods across the external bordetbef
EU. The tariff is common to all EU members, but thtes of duty differ from one kind of import toather
depending on what they are and where they come. fidra rates depend on the economic sensitivity of
products.”Source European Commission.

4" MATHIEU, Jean-LucL Union Européene8éme édition. Paris: Presses Universitaires drde; 2008. p.
103. “Les Etats membres sont en “union douani@ly toutes les marchandises, sont interdits, entre

les droits de douane a I'importation et a |'exgumta ainsi que toutes les taxes d’effet équivalantarif
douanier, dans leurs relations avec pays tiergogstnun.”

4801d.. p. 104. “Progressivement, le tarif extérieur comrauété fortement abaissé. La mondialisation s”est
faite avec I"assentiment des Etats membres de UEavers les négociations commerciales internaties,

le marché européen est devenu I'un des plus ouhertsonde aux importations (...)."

“81 Guide des politiques communes de |'Union Europé®pe Cit.p.141. “(...) le niveau moyen des droits
appliqués aux importations industrielles dans l'a$Etombé a 4%, soit I'un des plus bas du monde.”

82|d. p.141. “La suppression des entraves aux échangsgiawle |'Union européenne a contribué & sa
prospérité et renforcé son engagement en faveudéheloppement du commerce mondial. L"Union
européenne a joué un réle central dans les cyelegdotiation sur la libéralisation des échangesdiaqix:

le Kennedy Round dans les années 60, le Tokyo Rdans les anées 80, I'Uruguay Round, achéve en 1994
et le cycle de Doha en cours depuis 2001.”

83 |pid. p.141. “L’Union européenne est la premiére puissacemmerciale mondiale. (...) 'Union
européenne a un intérét important a I"'ouvertureatnmerce international.”
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At first, however, it is important to disclose hdtve recent adopted Treaty of
Lisbon prescribes the way Europe shall conductcam¢tlude negotiations with its external
trade partners.

4.3.2.1.2. Negotiation procedures

Since Members States are conscientious of the siecés have a single voice in
multilateral, regional or bilateral negotiatidffs the European Commission receives a
mandate to speak in name all State Members indapiated to common trade poftey
The Commission conducts negotiations in accordaiitearticles 207 (former Article 133
of the TCE)*®*®and 218%" (former article 300 of the TEC) of the Treaty d$hon?®®

The European Commission is the single represemtattie EU on negotiations,
even on the subjects where there is shared congeet@reaty of Lisbon, Article’4®) with
the State Membet¥. Notwithstanding those negotiations do shall neerid to 4ffect the
delimitation of competences between the Union hadvember States, and shall not lead

484 MICHEL, Denis. RENOU, DominiqueOp. cit. p.255. “Au titre des relations extérieures, lestéta
membres sont conscients de l'interét de s expriingne seule voix dans le monde mais aussi dans les
négotiations internationales, régionales ou bitdés:”

4831d. p. 255. “La Commission recoit mandat des Etats nmempour parler en leur nom, notamment pour la
politique commerciale commune.”

486 CARTOU, Louis. CLERGERIE, Jean-Louis. GRUBER, AanRAMBAUD, Patrick.Op. cit.p. 617. “La
Communauté, comme il est naturel dans le domaineatamerce extérieur conclut avec les tiers de
nombreux accords commerciaux. (...)lls sont négoei conclus sur la base de l"article 113 du Traité
(devenu 133). La Communauté est en effet seule étange pour conclure un accord commerciale, méme si
parmi les marchandises se trouvent des produits"dEG.”

“87 Article 218 - “1. Without prejudice to the specific provisiotaid down in Article 207, agreements
between the Union and third countries or intermaticorganisations shall be negotiated and concluded
accordance with the following procedure.”

488 SAURON, Jean-LucComprendre le Traité de Lisbonne — texte consolittégral des traités —
explications at commentaireBaris: Gualino éditeur, 2008.

89 Article 4 — “1. The Union shall share competendththe Member States where the Treaties confdt on
a competence which does not relate to the areasredfto in Articles 3 and 6. 2. Shared competence
between the Union and the Member States appli¢iseirfollowing principal areas: (a) internal markgd)
social policy, for the aspects defined in this Typdc) economic, social and territorial cohesidd)
agriculture  and fisheries, excluding the conseorati of marine biological resources;
(e) environment; (f) consumer protection; (g) t@ors; (h) trans-European networks; (i) energy;afi¢ga of
freedom, security and justice; (k) common safetyceons in public health matters, for the aspeciisel@ in

this Treaty. 3. In the areas of research, teclyicdd development and space, the Union shall have
competence to carry out activities, in particuadefine and implement programmes; however, thecese

of that competence shall not result in Member Statgng prevented from exercising theirs. 4. Inateas of
development cooperation and humanitarian aid, thietJshall have competence to carry out activitied
conduct a common policy; however, the exerciséhaf tompetence shall not result in Member Stategbe
prevented from exercising theirs.”

9% Guide des politiques communes de |'Union Europé®pe.Cit.p.142. “La Commission européenne est
I'acteur clé des negotiations commerciales, souscémtrole des FEtats membres: elle est le
répresentant/négociateur unique de I"'Union eurapenéme pour les sujets de compétences partagges a
les Etats membres.”

130



to harmonization of legislative or regulatory premins of the Member States in so far as
the Treaties exclude such harmonizatiffreaty of Lisbon, Article 207.6).

Nevertheless, the common trade policy is an integrgolicy of the E¢*,
therefore the Commission does not work alone. Alstuaacts in close partnership with
the European Parliament, with a special committke §o-called Committee 133), and
with the European Council.

A first aspect to consider is that even before &myd of concrete trade
negotiations, the European Parliament and the Earmouncil (pre-) establish rules and
principles which build up a general framework whsttall permeate all acts regarding the
European CTP.

Article 207. “1. The common commercial policy shall
be based on uniform principles, particularly with
regard to changes in tariff rates, the conclusidn o
tariff and trade agreements relating to trade inoge
and services, and the commercial aspects of
intellectual property, foreign direct investmenhet
achievement of uniformity in measures of
liberalization, export policy and measures to pobte
trade such as those to be taken in the event of
dumping or subsidies. The common commercial
policy shall be conducted in the context of the
principles and objectives of the Union's external
action.

2. The European Parliament and the Council, acting
by means of regulations in accordance with the
ordinary legislative procedure, shall adopt the
measures defining the framework for implementing
the common commercial policy...).”

Afterwards, if negotiations should be opened, them@ission presents its
recommendations to the Council, which shall auttefor not) the start of negotiations,

defines the framework in which the mandate haveet@xercised'®? and even nominates

the EU’s negotiator or the Head of the negotiatesm. This substantial role of the

491 MATHIEU, Jean-Luc.Op. cit. p. 103. “La PCC est une compétence intégrée de.|Riffir toutes les
négociations commerciales internationales, desqgsitipns sont faites par la Commission au Consgi,
autorise la Commission a négocier dans le cadréidestives que le Conseil lui adresse. Le Corwmikclut

les négociations. Toute négociation internatiomal# donc, pour aboutir, harmoniser les intéréts Beats
membres.”

492 Guide des politiques communes de |'Union Europé@peCit.p.142. “Si des accords avec des pays tiers
doivent étre négociés, la Commission présente elesmmandations au Conseil qui I"autorise a ouesr |
négociations nécessaires. Ces négociations sodtites par la Commission en consultation avec tmi@e
133’ et dans le cadre des directives que le Copseil lui adresser.”
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Council aims to protect the fundamental intere$tthe State Members on the negotiation

and conclusion of international trade agreements.

“Article 207 — 3. Where agreements with one or more
third countries or international organizations netx

be negotiated and concluded, Article 218 shall gppl
subject to the special provisions of this Article.

The Commission shall make recommendations to the
Council, which shall authorize it to open the
necessary negotiations.The Council and the
Commission shall be responsible for ensuring that t
agreements negotiated are compatible with internal
Union policies and rules. (...)"

“Article 218 - 2. The Council shall authorize the
opening of negotiations, adopt negotiating dire@s
authorize the signing of agreements and conclude
them.

3. The Commissionpr the High Representative of the
Union for Foreign Affairs and Security Policy where
the agreement envisaged relates exclusively or
principally to the common foreign and security pgli
shall submit recommendations to the Council, which
shall adopt a decision authorizing the opening of
negotiations and, depending on the subject of the
agreement envisaged, nominating the Union
negotiator or the head of the Union's negotiating
team”

The negotiation mandates are adopted by the Césiriklified majorit§®® with
the exception of sensitive areas such as senvictslectual property rights and foreign

direct investment®® More, in accordance with the article 207°4f the Treaty of Lisbon,

493 Actually the qualified majority os required durilge whole procedure, with only a few exceptions.
Article 218-"8. The Council shall act by a qualified majorityoughout the procedure. However, it shall act
unanimously when the agreement covers a field fuchvunanimity is required for the adoption of aidn

act as well as for association agreements andgiteements referred to in Article 212 with the Statdich

are candidates for accession. The Council shall at$ unanimously for the agreement on accessidgheof
Union to the European Convention for the ProteciérHuman Rights and Fundamental Freedoms; the
decision concluding this agreement shall enter fiotoe after it has been approved by the MembeaeSia
accordance with their respective constitutionalegments.”

9 Guide des politiques communes de |'Union Europé®pe Cit.p.142. “Les mandats de négociation sont
adoptés a la majorité qualifiée avec quelques dxoep L unanimité des Etats membres demeure @ eff
requise dans trois domaines: - le domaine descesxvide la proprieté intellectuelle et des investigents
directs étrangers (...); — le domaine des sendcitsirels et audiovisuels; - la négociation et dmausion
d’accords dans le domaine du commerce de servimigug, d éducation et de santé lorsque ces accords
risquent de porter atteinte & la compétence des E@mbres pour la fourniture de ces services.”

49 Article 207.4- “For the negotiation and conclusion of the agrests referred to in paragraph 3, the
Council shall act by a qualified majority. For thegotiation and conclusion of agreements in thielfief
trade in services and the commercial aspects eliéstual property, as well as foreign direct irtvesnt, the
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the unanimity at the Council is also required oe thegotiation and conclusion of
agreements in the fields of trade in:

I. “cultural and audiovisual services, where thageeements risk prejudicing the Union's
cultural and linguistic diversity”;

ii. “social, education and health services, whéese agreements risk seriously disturbing
the national organization of such services andugrejng the responsibility of Member
States to deliver them.”

Moreover, a special committee is appointed by tharil, and may serves both in
titular formation (composed by the direct respolesiiy the State Members” foreign trade
policies) or in sectorial formation (with represams of fisheries, agriculture, ef@dlts
main function is to supervise and periodically gnalthe Commission’s reports regarding
the ongoing negotiations.

Article 207 — “3. (...Yhe Commission shall conduct
these negotiations in consultation with a special
committee appointed by the Council to assist the
Commission in this task and within the framework
of such directives as the Council may issue tdTihe
Commission shall report regularly to the special
committee and to the European Parliament on the
progress of negotiation%

“Article 218 - 4. The Council may address directite
the negotiator and designate a special committee in
consultation with which the negotiations must be
conducted.”
After the conclusion of negotiations by the Commeissthe EU’s Head negotiator
(previously appointed by the Council) presents @ppsal to the Council, whichshall
adopt a decision authorizing the signing of theesgnent and, if necessary, its provisional

application before entry into fort€Treaty of Lisbon, Article 218.5).

Council shall act unanimously where such agreeniantsde provisions for which unanimity is requirfea

the adoption of internal rules. The Council shédbaact unanimously for the negotiation and conolusf
agreements: (a) in the field of trade in culturad aaudiovisual services, where these agreemerks ris
prejudicing the Union's cultural and linguistic disity; (b) in the field of trade in social, eduoatand
health services, where these agreements risk séridisturbing the national organisation of suchviees
and prejudicing the responsibility of Member Statedeliver them.”

4% Guide des politiques communes de I'Union Europé®@peCit.p.142. “En vertu de | article 133 TCE, la
Commission conduit les négociations tarifaires etmmerciales avec les Etats tiers ou auprés des
organisations internationales. Elle agit en coastilin comité spécial appelé ‘Comité 133’ qui smitten
formation titulaire (directeurs généraux du comreeextérieur des Etats membres) ou en formation
sectorielle (textile, services, acier, etc.).”
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In cases of association agreements, before takinwal decision, the Council must
obtain a previous consent of the European ParliaTeaaty of Lisbon, Article 218.6. (a),
(1)*°", which supervises the whole negotiation/conclugimcedures:

Article 218 — “10. The European Parliament shall be
immediately and fully informed at all stages of the
procedure.”

A last significant comment is thata‘Member State, the European Parliament, the
Council or the Commission may obtain the opiniothefCourt of Justice as to whether an
agreement envisaged is compatible with the Trealdsere the opinion of the Court is
adverse, the agreement envisaged may not enterfonte unless it is amended or the

Treaties are revisédTreaty of Lisbon, Article 218.11)

4.3.2.2. European policies linking trade and labour:

For the most part, European countries have hadgdtanding tradition defending
and advocating labor rights. E.g., the accompligttnoé labor standards is a condition to
join the Council of Europe. More, workers' riglat® present in the European Convention
on Human Rights (1950) and in the subsequent Earof®cial Charté? (1961, which
incorporated a number of social rights importedhirthe ILO and from the EU in its

revision in 1996).

497 Article 218— “6. The Council, on a proposal by the negotiagtrall adopt a decision concluding the
agreement. Except where agreements relate exdygivethe common foreign and security policy, the
Council shall adopt the decision concluding theeagrent: (a) after obtaining the consent of the pemo
Parliament in the following cases: (i) associatamgreements; (i) agreement on Union accession ¢o th
European Convention for the Protection of HumanhRigand Fundamental Freedoms; (iii) agreements
establishing a specific institutional framework drganising cooperation procedures; (iv) agreemetitts
important budgetary implications for the Union; @greements covering fields to which either tharang
legislative procedure applies, or the special lagise procedure where consent by the Europeariafsrht

is required. The European Parliament and the Cboray, in an urgent situation, agree upon a timatifor
consent.(b) after consulting the European Parlidimeother cases. The European Parliament shalletdts
opinion within a time-limit which the Council magtsdepending on the urgency of the matter. In bseace

of an opinion within that time-limit, the Councilay act.”

498 ROUX, André.Les apports de la Charte Sociale Européenime.CHEROT, Jean-Yves. REENEN,
Tobias (dir.).Les droits sociaux fondamentaux a I'dge de la madisdition. Aix-en-Provence: Presses
Universitaires d”Aix-Marseille, 2005. “Elaborée dale cadre du Conseil de I'Europe, la Charte secial
européenne a été signée en 1961 a Turin, dix ari 4 Convention européenne des droits de I"hostme
elle est entrée en vigueur en 1965. En 1996 addptée la Charte sociale révisée (entrée en vigeeur
1999) qui a étendu le nombre de droits sociauxmgisrale 19 a 31 (les nouveaux droits étant souvent
importés de I'OIT et de I"'Union européenne) et ajdigalement ‘amélioré’ certains droits initiauxr(gé
annuel ou maternité, information des travaileurs).”
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With the advent of a single European market, manyntries expressed concerns
regarding the possibility of social dumping, simoany countries had different standards
of working conditions. The EC made efforts to imt#ua non-binding Community Charter
of Fundamental Social Rights for Workers (1989b itlie Maastricht scheme. However,
because of opposition from the United Kingdom, éhastempts were not fruitful.
Nevertheless, the Maastricht Treaty establishedvasit provisions on the labor field,
especially non-discriminatory practices for empleyrm

In 1997 the Treaty of Amsterdam included the ComityuBocial Charter into EU
law, and it elevated social policies to forefrohtlee European agenda which was inspired
by international human rights regulations.

Three years later, in Nice, the European Countiibduced a new agenda regarding
European Social policy, which culminated with timelusion of labor rights in the new
Constitution.

Currently, the EC treaty states that:

“TITLE XX -DEVELOPMENT COOPERATION

Article 177

1. Community policy in the sphere of development
cooperation which shall be complementary to the
policies pursued by the Member Stasdsll foster

— the sustainable economic and social development
of the developing countries, and more particulatlye
most disadvantaged among them

— the smooth and gradual integration of the
developing countries into the world economy,

— the campaign against poverty in the developing
countries.

2. Community policy in this area shall contribute to
the general objective of developing and consolidagti
democracy and the rule of law, and to that of
respecting human rights and fundamental freedoms

3. The Community and the Member States shall comply
with the commitments and take account of the
objectives they have approved in the context of the
United Nations and other competent international
organizations.>®

In 2003, the European Council enacted a resolutian"supported all forms of
incentives to promote core labor standards, inahgdcorporate social responsibility, the

GSP, more effective dialogue between the ILO aeadMfiO, strengthening the monitoring

49EN Official Journal of the European Union C 321751 29.12.2006.
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of the application of labor standards by the IL@chnical assistance to developing
countries, programs with binding deadlines for adloing all forms of child labor, and

incentive measures such as social labefit.

As a result of such concerns with the promotiodabbur right, Europefostered
social development using not only financial conttibns (the UE and its Member States
are the most important donators of financial aidtfie world®"), but also technical
cooperation and political dialogue. A remarkablearaple of the European concrete
policies on the promotion of social standards atbrathe active role played by the
European Investment Bank (EIB). In accordance éhEIB Statement of Environmental
and Social Principles and Standards (16.02.2009):

“As the long-term financing body of the European
Union (EU), the European Investment Bank (EIB)
promotes EU policies through its financial and othe
support to sustainable investment project3he
increasing prominence given to environmental and
social considerations within the EU and throughout
the other regions of operation of the Bank is
reflected in its priority lending objectiveas well as
in the regular review and revision of its
environmental and social requirements and
operational practices. “
()
The EIB aims to add value by enhancing the
environmental andsocial sustainability of all the
projects that it is financing and all such projects
must comply with the environmental and social
requirements of the Bank.
(--)
The EIB restricts its financing to projects that
respect human rights and comply with EIB social
standards, based on the principles of the Chartér o
the Fundamental Rights of the European Union and
international good practice...)”

Nevertheless, probably the most relevant stepstakethe EC and its members

States in order to ensure an effective protectibriL® fundamental workers™ rights

0 HEPPLE, BobOp.cit. p.126. “A Council resolution of 21 July 2003 supgedrall forms of incentives to
promote core labor standards, including corporatgas responsibility, the GSP, more effective diale
between the ILO and the WTO, strengthening the toang of the application of labor standards by the
ILO, technical assistance to developing countgieegrams with binding deadlines for abolishingfaims

of child labor, and incentive measures such asbtadeling.”

1 MATHIEU, Jean-LucOp. cit.p.108. “L"UE et ses Etats membres sont les prinoigmurvoyeurs d aide
humanitaire au monde.”
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internationally are the attempts to link laboumskards and trade. Accordingly with the
European Commission:

“The EU is committed to ensuring that the jobs
created by open trade reflect minimum
international standards of decent and dignified
work and help foster long-term sustainable
development and competitiveness. The EU's own
experience shows that high labour standards
that promote quality working conditions support
economic development and increase
competitiveness. The EU is firmly committed to
promoting core labour standards and decent
work for all in its trade policy, and routinely
includes cooperation initiatives and incentives to
better working conditions in the trade
agreements it negotiates.

Core labour standards such as non-
discrimination in employment and equal
opportunities for men and women are
guaranteed by EU law. Freedom of association
and collective bargaining are enshrined in the
European Charter of Fundamental Rights.
Although the EU does not expect developing
countries to match its own high labour
standards, it does not tolerate labour practices
in its trading partners that fall below
international norms.*?

As we saw on the last sections of this study, Eeitoges been one of the most active
defenders of the inclusion of labour regulationstioea WTO scheme. Notwithstanding,
given the difficulties faced at the multilateralvéd the EC have been alternatively

including positive social clauses at “unilaterdtteral” mechanisn®® such as what

> Source:European Commission.

%3 Guide des politiques communes de |'Union Europé@pe. Cit. p.143. “La politique commerciale
communautaire répond notamment a un objectif ddesoau développement. L"Union europenne a accordé
un acces privilégié a son marché intérieur a plusigroupes de pays au-dela des accords multilatéra

-des accords bilatéraux ont été négociés avemiesg méditerranéens (dans I'objectif de créeraame de
libre échange en 2010 dans le cadre du procesdBardelone), la Russie et les anciennes républigsess

de I'URSS, le Mexique, le Chili. Des négociationstsen cours avec le Mercosur, I’Afrique du Sudest
Etats du conseil de coopération du Golfe;

- L’Union européene a développé une stratégielpgide en matiere de commerce et de développement
avec ses 77 partenaires du groupe des pays AGRj(i.vise a les intégrer dans I"économie monditla

leur donner un acceés privilégié au marché européen;

- le systéeme des préférences généralisées (SPQJanne acces en franchise de droit de douanetauxa
réduit au marché communautaire pour la plupartpdeduits exportés par les pays en développemedas et
pays en transition;

- I'initiative ‘tout sauf les armes’ adoptée en 20@onne accés, de maniére permanente, sans deoits
douane ni quota au marché communataire pour lekijiscexportés par les 49 pays les moins avancgs (.
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happens on its current Generalized System of Rrmedes (2008) and on several examples
of bilateral trade agreements, initiatives thatl wé described and analyzed on the next
sessions of this study.

In summation, the European viewpoint privileges tlefense of human (labor)
rights through the establishment of a humanistat @@mocratic conception of trade. All of
these initiatives are not only concurrent withlisg-standing tradition of the advocacy of
these fundamental rights but also, obviously, they in accordance with its economic

interests — which aim to protect the Europe ofriméional unfair trade competence.
4.3.2.3. The European Generalized Systems of Preferencd®)(GS

Since 1971 the European Communities has grantepeeiad and differentiated
market access to imports from several developirhleast-developed countries through a
sophisticated Generalized System of Preferencegpia which is central on the European
agenda™

Notwithstanding, the main objective of the Europ&8P scheme is not only to aid
developing States through beneficial tariff treattr8, but also to grant additional special
incentives to countries which comply with speciicand beneficial — domestic policies.
Unlike the American GSP, the European one is lesgeg@tionist, and based more on an
historical trade relationship between EU countréesl its former colonies, and it is
compatible with the non-discriminatory principletbe WTO enabling clause.

On January 1994 the SAINJON report, with the suppbthe French presidency of
the EU, proposed a social clause to the Europedrafmant, which was included on the
European GSP adopted in December of that same g&tahlishing a clear link between

social rights and trad®.

41d. p.144. “le développement est placé au coeur detidaya la demande de |'Union européenne: il s"agit
de promouvoir une ouverture asymétrique des marehés traitement spécial et differencié en favdes
pays en développement les plus pauvres. L'UE iier\veégalement en faveur de la préservation de la
solidarité en faveur des pays les plus pauvres.”

% HOLBEIN, James ROp.cit. p.XX. “The EU has also extended its influence tiylowa sophisticated
generalized system of preferences. This regimers #@ economies of developing nations through
preferential tariff treatment pursuant to EU Gelieed System of Preferences Rules of Origin.”

% MOREAU, Marie-Ange.Op. cit. p.104. “Au niveau européen, en janvier 1994, l@pRat Sainjon a
présenté au Parlement européen une propositionladsec sociale, reprise au Conseil des ministres en
septembre 1994, puis le 27 mars 1995. La présidizaneaise a souhaité faire adopter par le Corlees|
ministres des affaires sociales des pays de I"Upimopéenne le principe de I'introduction d"unausta
sociale qui tiennent compte du systéme générabspréférence adopté le 19 décembre 1994 par I"'Union
européenne, qui a affirmé la nécéssité d établiiamentre commerce at droits sociaux fondamentians

un instrument commercial de I"'Union européen.”
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In December 12, 2001, The European Council enacted the Regul@6®1/2001,
establishing the rules of the former European GRccordance to those norms, besides
the general GSP regime, there were four differgaicisl arrangements: (1) for least-
developed countries; (2) looking for the protectiaf labor rights; (3) aiming
environmental protection; and (4) with the scope cmmbat drug production and
trafficking.

Rules that established the general GSP regime famdgecial protection for least-
developed countries (LDCs) were adopted withoutomajontroversies. Nevertheless,
many difficulties raised from beneficial rules redjag additional preferences — that could
even double general ones — focusing on labor anmdoemental protection and the combat
of drug production and trafficking.

The most significant controversy was the unilateréeria applied by the EC to grant
benefits on a case-by-case analysis. This wasethtieat issue in th&C-Tariff Preferences
case brought by India to the WTO dispute settlemensteyn. (Europe unilaterally
determined trade advantages to Pakistan conditimmedPakistani's efforts to combat
illegal drug production. India asked for the samenddicial treatment granted to its
neighbors.) The WTO Panel decided that the Europeguirements ofdrugs combat
were inconsistent with the non-discriminatory pijhes of the enabling clause. However,

the appellate body reversed this conclusion, gdliat:

“The term non-discriminatory in footnote 3 does not
prohibit developed-country members from granting
different tariffs to products originating in diffent
GSO beneficiaries, provided that such differential
tariff treatment meets the remaining conditions in
the enabling clause. In granting such differential
tariff treatment, however, preference-granting
countries are required, by virtue of the term “non-
discriminatory”, to ensure that identical treatmast
available to all similarly-situated GSP beneficies|
that is, to all GSP beneficiaries that have the
‘development financial and trade needs’ to which
the treatment in question is intended to respotid.”

In order to overcome these difficulties, in 2003 EC established a new regulation
regarding the European GSPs, the CR 221/2003.rétsply that regulation, and aiming to
set a stable model of GSPs, the EC CommunicatiorM CQ004) 461 - the

> Quoted by VAN DEN BOSSCHE, Pet@p.cit.
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Communication from the Commission to the Countie European Parliament and the
European Economic and Social Committee, entitleelveloping Countries, International
Trade and Sustainable Development: The Functionthef Community’s Generalized
System of Preferences (GSP) For The 10-Year Pdfioch 2006 to 201%of July 7,
2004, constituted a general model of the GSP sclientke 2006-2015 period.

Following these guidelines, the Council enactedulaipn 980/200%° The current
European GSP rules were established by the Cofegulation 732/2008, which are
responsible for setting the rules which must beliagpo the European GSP during the
2009-2011 period, bringing no substantial changeslation to the former scheme.

The present European GSP scheme establishes omdydifferent arrangements:

a) "General regime"—standard beneficial treatment, extended to 176
countries and territories;

b) "Special regime for the least-developed countries'("Everything but
arms") — extended to 50 LDCs, all products (with the exaaptf arms) enter
into the European market free of duties;

c) "Special incentive arrangement for sustainable dewepment and good
governance" (GSP +)

For this investigation, the most important arrangetris the “GSP plus” scheme,
which ensures substantial incent®¥f&sto ‘vulnerable’ countries which apply good
governance rules and comply with fundamental humabor'® and environmental
standard¥, covering 6336 sensitive produtfswhich enter, with a substantial tariff
reduction in the European market. The additiondfif teeduction is, in accordance with the
European Commission:

“For ad valorem duties of products covered by the
arrangements, a reduction of 5 percentage points in
addition to the basic reduction of 3,5 percentage
points is provided (thus raising the total reduatitm

8,5 percentage points). The additional reduction is
20% for textiles and clothing and 30% for specific

*% Of June 27th, 2005.

9 HEPPLE, Bob.Op.cit. p.103. “The additional preferences for countriesmplying with these
requirements, are substantial.”

101 AZO GRANDI, Pablo.Op.cit. p.16. “The special development regime for protegivorkers’ rights is
open to countries who adapt to ‘fundamental latstaindards’.”

1 | ANFRANCHI, Marie-Pierre.Op. cit. p.70. “(...) la CE peut accorder des avantages cnciaux
supplémentaires aux partenaires qui en font la ddmaet qui apportent la preuve qu’une législation
incorporant les conventions de base de I'OIT anété en oeuvre.”

*12“These arrangements cover all sensitive productsided in the general arrangements (as non-semsiti
products are exempted from duties under the germrahgements, they cannot qualify for additional
preferences).Source European Commission — DG Trade.
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duties. Where duties include ad valorem and specifi
duties, only the ad valorem duties are reduceds Thi
arrangement also applies to products of sectorciwvhi
have been graduated (i.e. excluded from the GSP for
a beneficiary country). Products of these graduated
sectors then enjoy a treatment which is equivailent
the one offered by the general arrangemenits.”

Moreover, in accordance with the CR 732/2008 (220008):

“Article 8 - 1. The special incentive arrangemeott f
sustainable development and good governance may
be granted to a country which:

(@) has ratified and effectively implemented ak th
conventions listed in Annex I,

(b) gives an undertaking to maintain the ratificarti

of the conventions and their implementing
legislation and measures, and accepts regular
monitoring and review of its implementation

record in accordance with the implementation
provisions of the conventions it has ratified; and

(c) is considered to be a vulnerable country as
defined in paragraph 2.

2. For the purposes of this Section a vulnerable
country means

a country:

(@) which is not classified by the World Bank as a
high-income country during three consecutive years,
and of which the five largest sections of its GSP-
covered imports into the Community

represent more than 75 % in value of its total GSP-
covered imports; and

(b) of which the GSP-covered imports into the
Community represent less than 1 % in value of the
total GSP-covered imports into the Community.”

The Conventions that must be ratified and implemearé*

(1) Human and labour rights Conventions:

- International Covenant on Economic Social and CaltRights;
- International Convention on the Elimination of AHorms of Racial
Discrimination;

> Source:European Commission — DG Trade.

> Source:European Commission.
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- Convention on the Elimination of All Forms of Digoination Against
Women,;

- Convention Against Torture and other Cruel, Inhuman Degrading
Treatment or Punishment;

- Convention on the Rights of the Child;

- Convention on the Prevention and Punishment o€Cifae of Genocide;

- Minimum Age for Admission to Employment (N° 138);

- Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour (N° 182);

- Abolition of Forced Labour Convention (N° 105);

- Forced Compulsory Labour Convention (N° 29);

- Equal Remuneration of Men and Women Workers for Wok of Equal
Value Convention (N° 100);

- Discrimination in Respect of Employment and Occupabn Convention
(N° 111);

- Freedom of Association and Protection of the Rightto Organize
Convention (N° 87);

- Application of the Principles of the Right to Orgarize and to Bargain
Collectively Convention (N°98);

- International Convention on the Suppression anddhurent of the Crime
of Apartheid.

(2) Environmental and Good Governance Conventions:

Montreal Protocol on Substances that deplete tl®©trayer;

Basel Convention on the Control of Transboundaryvéfoents of
Hazardous Wastes and Their Disposal;
- Stockholm Convention on persistent Organic Polligtan

Convention on International Trade in Endangeredigge

Convention on Biological Diversity;

Cartagena Protocol on Biosafety ;

Kyoto Protocol to the UN Framework Convention om@@ite Change;

UN Single Convention on Narcotic Drugs (1961);

UN Convention on Psychotropic Substances (1971);
- UN Convention against lllicit Traffic in Narcoticridgs and Psychotropic
Substances (1988);

Mexico UN Convention Against Corruption.

The first important distinction between the American and the European GSPs
on the labor field is that the last one clearly idetifies a link with ILO fundamental
standards All members of the European Union ratified thgheicore ILO Conventions,
and therefore the European GSP establishes a netughe ILO system®. The GSP

1> HEPPLE, BobOp.cit. p.105. “First, the EU does not undermine the rdlinternational law. It applies
the ILO 8 core conventions, which all member Statege ratified, unlike the US which has ratifiesyomvo

of these. Compliance with the core standards ioradiion of membership of the ILO, even by those
countries that have not ratified the core convergtidJnlike the US, the EU does not require compbawnith
any other unratified conventions. In the EU, unlike US, a clear link has been established withvén@us
supervisory bodies of the ILO.”
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regulations specifically refer to the 1998 ILDé€claration of Fundamental Principles and
Rights at Work® countries may request the beneficial tariff treatnent specifying the
domestic laws/regulations incorporating the fundametal rights recognized by the
eight core ILO Conventions and its implementation nrachanisms.

Notwithstanding, it is noteworthy that under thé2G5SP rules, the ratification of
ILO Conventions was not required to apply for therdpean GSP whether a country
proved that it effectively complied with its bagicinciples. Nonetheless, an important
feature is that currenthpeneficiary countries must ratify and implement ILO's
Conventions on core labor standards and relevant UNConventions concerning
human rights, and must submit themselves to a periodical monitong of the EU
institutions>*’,

For the 2009-2011 period, countries should hamied for the GSP+ advantages
by October 3%, 2008. A mid-term window for applications will bepened in 2010
(deadline for requests: April 312010; entry: July %, 2010). This regime will expire in
2011 (a new regulation must be enacted by the ®8G¢n beneficiaries will have to re-
apply for the GSP+ incentives.

Following a country's requédt the European Commission should publish it on the
Official Journal and invite the parties to subnmatewant data and/or further comments.
Moreover, European authorities should take intooant the information provided by
international organizations knowledgeable in tHeotafield, such as the ILO. In the end,
the GSP Committee still must decide onase-by-casdasis whether or not to grant the
special incentives

Moreover, the European GSP prescribes a detailedpleint procedure against

violations on fundamental labor standards. Conttaryormer GSP regulations (before

*184(7) The special incentive arrangement for susthie development and good governance is basedeon th

integral concept of sustainable development, asgr@zed by international conventions and instrumentch

as the 1986 UN Declaration on the Right to Develeptnthe 1992 Rio Declaration on Environment and
Development, the 1998 ILO Declaration on FundameRtinciples and Rights at Work, the 2000 UN
Millennium Declaration, and the 2002 Johannesbuggl&ration on Sustainable Development.(...)"

> DI TURI, Claudio.Op. Cit. p. 226. “Per cid che attiene al diritto internawte del lavoro, il regime
speciale d’incentivazione per lo sviluppo sostenidlil buon governo mira a garantire preferenzéfaee
supplementari a favore di quei Paesi per i qualifdtiva applicazione della normativa internazienai
materia di lavoro comporta particolari oneri e m@sbilita, ma che abbiano comunque ratificato ed
effetivamente applicato le convenzioni OIL che im@yano icore labor standardgelencate in un allegato),
nonche alcune convenzioni ONU sui diritti umani prieviste, e che s'impegnino a mantenere la ratific
accetandone la verifica ed il riesami da parteedstituzioni comunitarie.”

*18 “The arrangements are available upon request gf @8P beneficiary countries (not on request of
individual companies). The requesting country ltasammit itself to monitor the application of thegesial
incentive arrangements and to provide the necesshnjnistrative co-operation. The European Comimissi
examines the requests. The authorities of the mipgecountry are involved at all stages and thacess
should be completed within a yea&burce:European Commission — DG Trade.
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2001), the withdraw of special incentives under the new Ewpean GSP is not
restricted to slavery of forced labor®® - extending its protection to freedom of
association, the right to collective bargaining, tdhe principle of non-discrimination
and to the use of child labor®.

Whether the European Commission or a EU Membere Stteives data that a
beneficiary country is violating its obligations d@he labor field, the GSP Committee
(composed by representatives of the Member Stateschaired by a Commission's
representative) must be informed within fifteen glagnd then immediately ask for
consultations which must take place within follog/iiifteen day3*.

The possibility to initiate an open consultatiormaigood example of what HEPPLE
describes afuropean “soft-unilateralism”. (“the European Commission does not
have the same discretion as the US Trade Represetita”), who unilaterally decides

whether or not a country is ‘taking steps’ to eesaorkers' rights.

In cases ofsystematic or gross violations of labor standatds, Commission
monitors and evaluates the State for one semesiter. this period, it informs the GSP
Committee and the Council, which must make a decigby a qualified majority) in 30
days. Finally, there is a last opportunity for #feected country, since the results from the
decision are recognized only after six months ftbenCouncil's final answer.

The EU special incentives should continue to baetgedhif the third country agrees
to take steps to overcome the problematic situaton it must inform the EU about the
correspondent implementation, such as, the situahat occurred in the Pakistani case

concerning child labaf?

*19 As what used to happen until 2001. KAUFMANN, Ctirie. Globalisation and labor rights: the conflict
between core labor rights and International Ecoeob@w. Hart Publishing. Oxford and Portland, 2007.
p.197. “Until December 2001, compliance with combdr standards qualified for additional trade
preferences. However, a withdrawal of preferencesvhole or in part was possible when beneficiary
countries practiced any form of slavery or forcaldr.”

20 1d. p.198. “(...) under the new regulation, general G®Refits can be fully or partially withdrawn if a
country is found to violate seriously and systeoadly the freedom of association, the right to ediive
bargaining or the principle of non-discriminationuse of child labor.”

21 HEPPLE, Bob.Op.cit. p.103. “In implementing the regulation, the Consius is assisted by a GSP
Committee composed of representatives of the merSibeies and chaired by the representative of the
Commission. When the Commission or a member Stteives information (e.g. from a trade union or
NGO) that may justify temporary withdrawal and winérconsiders that there are sufficient groundsafo
investigation, it must inform the GSP Committee amguest consultations which should take placeiwith
days.”

22|d. p. 104. “(...) the Commission did not seek tempprithdrawal against Pakistan for the use of child
labor because Pakistan had introduced legislabooutlaw child labor and kept the Commission infedm
about implementation”.
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Only if negotiations fail to address these objexdithe EU may temporarily or
permanently suspended the beneficial trade prefere®s.Myanmar and Belarus were
already sanctioned, and investigations regarding L%nka and EIl Salvador are

underway?®

In accordance with the current GSP regime, sixtd®reloping countries benefit
from the GSP+ special incentives: Armenia, AzedrgijBolivia, Colombia, Costa Rica,
Ecuador, Georgia, Guatemala, Honduras, Sri Lankmddlia, Nicaragua, Peru, Paraguay,
El Salvador and Venezuela. The top beneficiariesSar Lanka, Ecuador, Peru, Colombia,
Costa Rica. The top European imports covered by ribgime are prepared foodstuffs
(edibles), vegetable products, textiles, live angmalastics and rubb&f.

4.3.2.4. European Free Trade Agreements

Europe has been pursuing an aggressive trade gstratdich includes the
negotiation of free trade agreements within andohdyits enlargement purposes. Within
the scope of its enlargement objectives, the E@opéion negotiated many stabilization
and association trade agreements (SAAs) with tnatces of Central and Eastern Europe,
precursors of the EU admission. Beyond this prqcEssope concluded bilateral trade
agreements with the European Free Trade Associa(®iRTA—Norway, Iceland,
Liechtenstein, Switzerland), with Southern and &asMediterranean States (as a result of
the so-called ‘Barcelona process’) such as Algé2@05), Morocco (2000), Tunisia
(1998), Egypt (2004), Israel (2000), Jordan (20829 Lebanon (2006) and with South
Kore@?® (2010). The European Union also signed importasbeiation agreements with
South Africa (2000), Mexico (2000), Chile (2003grBia (2008) and Albania (2009). In
addition, the EU is negotiating free trade agreemwith Peru, Colombia, Ecuador, Saudi
Arabia, Ukraine, Canad®, India?’ and with ASEAN countrie€$® MERCOSUR? and

the CCCM* (Central American Common Market). There are alsmyrother agreements,

> Source European Commission — DG Trade.

Source:European Commission.
Negotiations started in 2007.
Negotiations started in 2009.
Negotiations started in 2007.
Negotiations started in 2007.
Negotiations re-started in 2009.
Negotiations started in 2007.

524
525
526
527
528
529
530
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such as a customs union agreement with Turkey (1896 partial agreement with China
and partnership agreements with Russia (1997), (E§09), and Black Sea Stat&s
among others.

Since the Maastricht Treaty, all trade agreemeigised by Europe have a clause
regarding human rights as a fundamental elementhwlimbraces the concept of core
labor right$*® as defined by the International Labor Organiz&fib A breach of the
"human rights clauseis sufficient cause for suspension and possietenination of the
treaty. Also, treaties include an express refereiocéhe final declaration of the 1995

Copenhagen World Summit for Social Development cvlstates

“1. For the first time in history, at the invitatoof

the United Nations, we gather as heads of State and
Government to recognize the significance of social
development and human well-being for all and to
give to these goals the highest priority both nowl a
into the twenty-first century.

2. We acknowledge that the people of the world have
shown in different ways an urgent need to address
profound social problems, especially poverty,
unemployment and social exclusion, that affectyever
country. It is our task to address both their

31 HOLBEIN, James ROp.cit. p. XX. “The EU’s aggressive negotiation of tradetpaextends beyond
internal enlargement efforts. The EU continuesegatiate free trade pacts with countries within bagond

its enlargement designs. The EU has opened ite trathe European Free Trade Association, whicludes
Norway, Iceland, Liechtenstein and Switzerland.w&dl, the EU has negotiated a free trade agreemitht
South Africa. The EU has also negotiated ‘Europe@gents’, precursors to EU admission, with coastri
of Central and Eastern Europe. The EU has condlhdlateral trade and aid agreements with countries
the Southern and Eastern Mediterranean, that iaclédgeria, Morocco, Tunisia, Egypt, Israel, Jordan
Lebanon, and Syria. The EU has Associations agretesmeith Malta and Cyprus, and has entered into a
customs union with Turkey.”

*%2 MATHIEU, Jean-LucOp. cit.p.108. “L"UE conduit des accords avec des paysrganisations lorsque
cela est nécessaire pour atteindre des objectif§Uigon. Ces accords sont trés divers, par exemple
accords de ‘stabilisation’ et d"association, tels gelui signé avec I’Albanie (...) et celui qut@signé avec
la Serbie (...). Ces accords sont signés avec tigs §ue |'UE tente d attirer dans une spiralefiope et
démocratique; - accord-cadre (a des accords réekc la Chine (...); - accord de partenariginmse en
1997 avec une Russie en décrépitude, pour attdmuessentiment provoqué par le rapprochement gg pa
qui avaient été dans sa zone d’influence, avec BUUBEOTAN. (...); - accord par lequel I'UE, endimcant
une partie des besoins de la population palestieietente de masquer sa totale impuissance au Moyen
Orient; - accord qui est censé préparer |"adhédmia Turquie a I'UE, qui donne lieu a d’intermileab
travaux; - programmes somme ceux proposés ‘a latbtéahée’ (processus dit de Barcelone) ou ‘a la me
Noire’, pour tenter d’amadouer les Etats riverairsgcords tels que le ‘programme d’accompagneinémt
stabilisation’ du Tchad (2008) (...); - accord dartenariat renforcé’ avec Israél (juin 2008), diensadre de

la ‘politique européenne de voisinage’ que I'UE dmait aussi développer avec le Maroc, |"Ukraindaet
Moldavie.”

33 HEPPLE, Bob.Op.cit. p.124. “The reference to ‘internationally recogdismre labor standards” was
clearly influenced by the 1998 Declaration of Famental Principles and Rights at work (...)".

34 KAUFMANN, Christine. Op.cit. p. 196. “Since 1992 all agreements concluded betvike European
Community and third countries have been requiremh¢orporate a clause defining human rights assicha
element. This clause also encompasses core lajgbtsrias set out in the eight fundamental ILO
conventions.”

146



underlying and structural causes and their
distressing consequences in order to reduce
uncertainty and insecurity in the life of people.
“Commitment 1- Create an economic, political,
social, cultural and legal environment that will
enable people to achieve social development;

(...)

(k) Strive to_ensure_that international agreements
relating to trade, investment, technology, debt and
official development assistance are implemented in
a manner that promotes social development

(...)

(n) Reaffirm and promote all human rights, which
are universal, indivisible, interdependent and
interrelated, including the right to developmentaas
universal and inalienable right and an integral par
of fundamental human rights, and strive to ensure
that they are respected, protected and observed.
“Commitment 3 «...)

(a) Put the creation of employment, the reduction
of _unemployment and the promotion _of
appropriately _and _adequately remunerated
employment at the centre of strategies and policies
of _Governments, with full respect for workers'
rights and with the participation of employers,
workers and their_respective_organizatigngiving
special attention to the problems of structurahde
term unemployment and underemployment of youth,
women, people with disabilities, and all other
disadvantaged groups and individuals;

(d) Develop policies to ensure that workers and
employers have the education, information and
training needed to adapt to changing economic
conditions, technologies and labour markets;

(...)

(i) Pursue the goal of ensuring guality jobs, and
safequard the basic rights and interests of workers
and to this end, freely promote respect for relevan
International Labour Organization conventions
including those on the prohibition of forced and
child labour, the freedom of association, the right
organize and bargain collectively, and the prineipl
of non-discrimination.

(...)

(k) Foster __international __ cooperation __in
macroeconomic policies, liberalization of trade and
investment so_as to promote sustained economic
growth and the creation of employmentand
exchange experiences on successful policies and
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programmes aimed at increasing employment and
reducing unemployment.”

The first development agreement which includddurhan rights, democratic
principles and the respect to the rule of Tams essential elements was tH& domé
Convention (1989), signed between the EC and Airicgaribbean and Pacific (ACP)
developing and least-developed States.

As stated on th#lauritius Agreement® (1995), which amended the Fourth ACP-
EC Lomé Conventian

“Article 5 - 1. Cooperation shall be directed
towards development centred on man, the main
protagonist and beneficiary of development, which
thus entails respect for and promotion of all
human rights. Cooperation operations shall thus be
conceived in accordance with the positive approach,
whererespect for human rights is recognized as a
basic factor of real development and where
cooperation is conceived as a contribution to the
promotion of these rights
(...)
2. Hence the Parties reiterate their deep attachmen
to human dignity and human rights, which are
legitimate aspirations of individuals and peopl€ke
rights in question are all human rights, the varicu
categories thereof being indivisible and inter-rédal,
each having its own legitimacy: non-discriminatory
treatment; fundamental human rights; civil and
political rights; economic, social and cultural rigts.
Every individual shall have the right, in his own
country or in a host country, to respect for higrdty
and protection by the law. (..3*

>** Signed on 4 November 1995.

%3 Article 5— “1. Cooperation shall be directed towards develept centred on man, the main protagonist
and beneficiary of development, which thus entaéspect for and promotion of all human rights.
Cooperation operations shall thus be conceivectdoraance with the positive approach, where resfoect
human rights is recognized as a basic factor df deselopment and where cooperation is conceived as
contribution to the promotion of these rights. listcontext development policy and cooperationcéwsely
linked with the respect for and enjoyment of funéatal human rights. The role and potential of atities
taken by individuals and groups shall also be rezmgl and fostered in order to achieve in praatesd
participation of the population in the developmerdcess in accordance with Article 13.

2. Hence the Parties reiterate their deep attachtodruman dignity and human rights, which aretlewite
aspirations of individuals and peoples. The rightguestion are all human rights, the various aatieg
thereof being indivisible and inter-related, ea@vihg its own legitimacy: non-discriminatory treant;
fundamental human rights; civil and political right economic, social and cultural rights.
Every individual shall have the right, in his owouatry or in a host country, to respect for hisnitig and
protection by the law. ACP-EEC cooperation shalpha&bolish the obstacles preventing individuals and
peoples from actually enjoying to the full theibaomic, social and cultural rights and this musabkieved
through the development which is essential to thigjnity, their well-being and their self-fulfilmé&nTo this
end, the Parties shall strive, jointly or eachténawn sphere of responsibility, to help elimintte causes of
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Nevertheless, an explicit mention to labor stanslarés only included on the
Cotonou Agreemetit, the revision of the® Lomé Convention for the 2000-2020 period.
The Cotonou Agreemenwas signed in 2000 between the European Commesiratie 77
ACP countries.

“Article 50 — Trade and Labour Standards:

1. The Parties reaffirm their commitment to the
internationally recognised core labour standards,as
defined by the relevant International Labour
Organisation (ILO) Conventionsand in particular
the freedom of association and the right to coilect
bargaining, the abolition of forced labour, the
elimination of worst forms of child labour and non-
discrimination in respect to employment.

2. They agree to enhance cooperation in this area
in particular in the following fields:

— exchange of information on the respective
legislation and work regulation;

— the formulation of national labour legislation én
strengthening of existing legislation;

— educational and awareness-raising programmes;
— enforcement of adherence to national legislation
and work regulation.

3. The Parties agree that labour standards should
not be used for protectionist trade purposes

Breaches on these fundamental commitments coutt teegpartial or even to the
complete suspension of the European developmertbaige abusing State. Just as what

happens in its GSP, once more Europe did not han®lete discretion in order to judge

situations of misery unworthy of the human conditand of deep-rooted economic and social inegesliti
The Contracting Parties hereby reaffirm their émgstobligations and commitment in international léaw
strive to eliminate all forms of discrimination leaison ethnic group, origin, race, nationality, cojosex,
language, religion or any other situation. This a@tment applies more particularly to any situatiorthe
ACP States or in the Community that may adverséctathe pursuit of the objectives of the Conventi
and to the system of apartheid, having regard @isits destabilizing effects on the outside. Thenier
States (and/or, where appropriate, the Commursglfjtand the ACP States will continue to ensurmugh
the legal or administrative measures which theyehawwill have adopted, that migrant workers, shisle
and other foreign nationals legally within theirriry are not subjected to discrimination on thessis of
racial, religious, cultural or social difference®tably in respect of housing, education, healtfe cather
social services and employment.

3. At the request of the ACP States, financial ueses may be allocated, in accordance with thesrule
governing development finance cooperation, to tteemption of human rights in the ACP States through
specific schemes, public or private, that woulddeeided, particularly in the legal sphere, in cdiasion
with bodies of internationally recognized competeitthe field. Resources may also be given to erifpe
establishment of structures to promote human right®rity shall be given to schemes of regionalps:”
Source:European Commission.

3" MATHIEU, Jean-LucOp. cit.p. 106. “En 2000, un nouvel accord a été signé @r@u (avec 78 Etats
ACP), avec encore des élements du systeme pré@renlie renforcement affiché de la défense deggide
I"lhomme.”
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unilaterally the abuses of a foreign country, sitfteewithdrawn would be taken only after
open consultations with the other parties of thee&gient and after a review panel is
establishetf®

It is noteworthy that since 1975 Europe has be@pauing the development of a
growing number of LDCs included in the frameworktbé several Lomé Conventions
(1975-1979-1984-1989), without asking any kind aforomic reciprocity or trade
advantag&®.

Nevertheless, the future of the Lomé scheme renaingpen subject. During the
last few years there is an increasing tendencyléenihe EC to gradually replace those
agreements by economic partnerships agreementshwiauld sum an important element
of trade reciprocity favoring the EU States. Thesglacement, notwithstanding, has been
already object of criticisms from African governnerExempli gratia the President of
Senegal Abdoulaye Wade declared to the French rapeshe Monde in 15.11.2007,
that:

“Les nouveaux accords de partenariat
économique prétendent  démanteler les
protections tarifaires et instaurer une parfaite
égalité de compétition entre des économies
européennes et africaines totalement
asymeétriques. En clair, cela revient a consacrer
ey accentuer un déséquilibre de fait et a livrer
totalement les marchés africains aux produits
européens subventionné¥'®

Nevertheless, this possible element of trade recigyr with ACP States would
certainly not be a barrier to the maintenance bbua clauses. Some European bilateral

%3 | AZO GRANDI, Pablo.Op.cit. p.17. “All matters in the Cotonou Agreement ardjsat to general
procedures which lay down that any matter may levdrto the attention of the Council of Ambassadwrs
the Council of Ministers. If no agreement can becheed, a review panel consisting of three membérbev

set up.”

39 MATHIEU, Jean-Luc.Op. cit. p. 106. "A partir de 1975, une aide a été fournienanombre toujours
croissant (de 46 a 71) de pays ACP (c’est-a-ditdridue, des Caraibes et du Pacifique) dans leecder
conventions signées périodiquement a Lomé (197%8-1984-1989). Dans ce cadre, 'UE a longtemps
accordé des préférences aux exportations de cesgzas réclamer de réciprocité pour les sienngs (.

*01d. p. 107. “(...) & proposer, en remplacement desrdsate Cotonou, aux Etats ACP — dont les deux tiers
sont africains — des ‘accords de partenariat écan@h supprimant les quelques avantages consentis
jusqu’alors aux ACP. D’ou la réaction du PrésiddmntSénégal: ‘Les nouveaux accords de partenariat
économique prétendent démanteler les protectioifaitas et instaurer une parfaite égalité de cditipg
entre des économies européennes et africainesrtwat asymétriques. En clair, cela revient a coasay
accentuer un déséquilibre de fait et a livrer wt@nt les marchés africains aux produits européens
subventionnés.”
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arrangements were deeply influenced by @monou modekuch as the&hile-European
Union Association Agreement (2003}

“Article 44 - 1. The Parties recognize the
importance of social development, which must go
hand in hand with economic development. They
will give priority to the creation of employment
and respect for fundamental social rights, notably
by promoting the relevant conventions of the
International Labour Organization covering
such topics as the freedom of association, the
right to collective bargaining and non-
discrimination, the abolition of forced and child
labour, and equal treatment between men and
women.

(..)

The Parties will give priority to measures aimed
at: (...)

(c) developing and modernizing labour relations,
working  conditions, social welfare and
employment security; (...)”

and the EC- Bangladesh Cooperation Agreement (2001)

“Article 10 - Human resource development

The Parties agree that human resources
development constitutes an integral part of both
economic and social development.

The Parties acknowledge the necessity of
safeguarding the basic rights of workers by
taking account of the principles in the relevant
International Labour Organisation instruments,
including those on the prohibition of forced and
child labour, the freedom of association, the right
to organise and bargain collectively and the
principle of non-discrimination.

The Parties recognise that both education and
skills development as well as improving the living
conditions of the disadvantaged sections of the
population, with special emphasis on women, will
contribute to creating a favourable economic and
social environment.”

Notwithstanding, the aforementioned treaties areeptions. The model of

"European social clauses" applied to most partshef agreements is still based on a

> This treaty will be object of further discussiom the second part of this study.
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general human rights clause Europe does not follow the NAALC approach which
ensures compliance with domestic labor legislatioough sanctioning mechanisms. Nor
does it follow the scheme of the most recent AnagriETAs which compel the parties to
apply expressly statethternationally recognized labor standardst is still restrained
towards a more aggressive posture which includeditgn social clauses on trade
agreements, avoiding unilateral actions and dicmtfrontation with abusing parties,
privileging political dialogue. Agreements signedthe EC and its Member States usually
contain only general declarations of principleshwitthe scope of promoting cooperation
on the labor field.

Some scholars, such as HEPPLE, defend the Eurdpeammunity's acquiescent
attitude, stating that theEU rewards countries for complying with ILO corebda
standards, and places the emphasis not on posdésjructive sanctions but instead on
capacity—building, education and training and otlparsitive co-operative activities that
will raise labor standards at the same time as exjiag the economies and job markets in
developing countries. Conversely, access to theketsrof developing countries also
benefits firms and workers in the E{#:

Whether or not the European Community emphasizegeration and dialogue, the
initial challenge for future European strategiesstmbe the embracement of express
mentions to labor standards — setting up true kolaases — in trade agreements. This is
an initiative already supported by both the Européarliament and the European
Commission*, based on th€otonoumodel.

More, it remains doubtful is whether the exclusieeployment of these
promotional policies will be able to efficacioustyeet the desired goals of international
improvements in the labour area. Perhaps it is tforeEurope to continue with its
cooperative policies, but it must also start wogkom a mix systen, with the possibility to
recur to a complementary lasting policy based éesthe ILO scheme and more closely to
the US model, which apparently has been the catédyslabor reforms all around the

world.

**2 HEPPLE, BobOp.cit.p.128. “The EU’s partnership agreements provideoeerbalanced approach than
NAALC and newer FTAs. The EU rewards countries éomplying with ILO core labor standards, and
places the emphasis not on possibly destructivetisaus but instead on capacity —building, educatod
training and other positive co-operative activitieat will raise labor standards at the same tismexganding

the economies and job markets in developing camtrConversely, access to the markets of developing
countries also benefits firms and workers in the”’EU

*3|d. p. 126. “The European Parliament has, on a numbecaasions, declared itself in favour of a specifi
social clause. The European Commission, too, hagosed that trade and co-operations agreementédshou
in future include specific provisions on core laktandards.”
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In fact, as mentioned before, one of the main aivjes of the next chapters of this
investigation is precisely discuss the efficienag #éhe alternatives to those models. Using
the Chilean case in order to raise and answer foedtal questions regarding the
establishment of social clauses on bilateral trageeements, this study may act as an
important theoretical framework for possible maghtions on bilateral trade and social

policies, worldwide.
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