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1. Introduction: Efforts to Incorporate International Crimes into the Ital-
ian Legal System

It is well known that Italy has so far largely failed to comprehensively har-
monise its domestic legal system with the so-called core crimes. ' Legislative
reforms aimed at domesticating international crimes can only be identified on a
few occasions, and rarely following a linear or systematic approach. Examples
include Law no. 962 of 1967, enacted several years after the ratification of the
1948 Genocide Convention; * the legislative measures adopted in 2001-2002 to

* Full Professor of International Law, University of RomaTre.

** Postdoctoral Researcher in Criminal law, University of Milan. The Authors are jointly re-
sponsible for the work as a whole. However, paragraphs 1 and 3 were written by Giulio Bartolini,
and paragraphs 2 and 4 by Maria Crippa.

! Core crimes are understood as crimes established under customary international law and
codified in the statutes of international criminal tribunals, namely war crimes, crimes against
humanity, genocide, and the crime of aggression (see M. FRULLL, Diritto internazionale penale,
Enciclopedia Treccani on-line, 2019). On this notion and its evolution see, for instance, C.
SCHWOBEL-PATEL, The Core Crimes of International Criminal Law, in K. HELLER-F. MEGRET-
S. NOUWEN-J. OHLIN-D. ROBINSON (eds), The Oxford Handbook of International Criminal Law,
OUP, Oxford, 2020, p. 768.

2See Law no. 962 of 9 October 1967, Official Gazette of the Italian Republic no. 272, 30
October 1967.
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amend the 1941 wartime military criminal code (WMCC) in order to partially
update its content in line with prohibitions under international humanitarian
law; 3 and Law no. 45 of 2009, adopted in concomitance with the ratification of
the 1999 Second Additional Protocol to the 1954 Hague Convention. *

By contrast, Italy has failed to address the implementation of the 1949 Ge-
neva Conventions and the 1977 First Additional Protocol, > and, above all, the
1998 Statute of the International Criminal Court (ICC). ® With respect to these
treaties, Parliament merely authorised the President of the Republic to ratify
them and ordered their execution within the domestic legal system (through the
so-called ordine di esecuzione), without introducing any substantive amend-
ments to domestic legislation.

This solution has proven problematic, as the Italian legal system lacks an
adequate framework for the proper criminalisation of core crimes at domestic
level. In particular, although there is no express obligation for States Parties to
incorporate the crimes defined in the Rome Statute into their domestic legal
orders, States are implicitly encouraged to harmonise their criminal legislation
with that instrument. A “positive” interpretation of the principle of complemen-
tarity, as reflected in Articles 1 and 17 of the Statute, may be understood as
implying an indirect or implicit obligation to criminalise the crimes set out
therein. ’ Furthermore, existing domestic deficiencies may potentially trigger

3 On these legislative reforms see G. BARTOLINI, The Criminalization of War Crimes in Italy
and the Shortcomings of the Domestic Legal Framework, in International Criminal Law Review,
2021, p. L.

4 On this issue see A.M. MAUGERI, La tutela dei beni culturali nell’ambito di conflitti armati:
lal 16.4.2009, n. 45, in La legislazione penale, 30, 1,2010, p. 5.

SFor the 1949 Geneva Conventions see Law no. 1739 of 27 October 1951, Official Gazette of
the Italian Republic no. 53, Ordinary Supplement no. 53, 1 March 1952, while for the 1977 Addi-
tional Protocols see Law no. 762 of 11 December 1985, Official Gazette of the Italian Republic,
Ordinary Supplement no. 303, 27 December 1985. See P. BENVENUTI, /I ritardo della legislazione
italiana nell’adeguamento al diritto internazionale umanitario, con particolare riferimento alla
disciplina dei conflitti armati non internazionali, in P. LAMBERTI ZANARDI-G. VENTURINI (eds),
Crimini di guerra e competenza delle giurisdizioni nazionali, Giuffre, Milano, 1998, p. 107.

¢The ICC Statute was implemented through Law no. 232 of 12 July 1999, Official Gazette
of the Italian Republic no. 167, Ordinary Supplement no. 135.

M. ROSCINI, Great Expectations: The Implementation of the Rome Statute in Italy, in Jour-
nal of International Criminal Justice, 5, 2, 2007, p. 493, pp. 496-497; M. LONGOBARDO, The
Italian Legislature and International and EU Obligations of Domestic Criminalization, ibidem,
p. 632; A. VALLINY, [] codice a pezzi. Ascesa e caduta della proposta di una legge organica sui
crimini internazionali, in Rivista italiana di diritto e procedura penale, 1, 2023, p. 91, pp. 95-
96; G. PUMA, L adattamento dell ’ordinamento italiano al diritto internazionale penale, ovvero
dinamica dell’immobilita, in R. ACQUAROLI-R. CALIGIURI (eds), L 'ltalia e la repressione dei
crimini internazionali, Editoriale Scientifica, Napoli, 2024, p. 7, pp. 16-19.
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the exercise of the ICC’s jurisdiction under the same principle, thereby creating
an incentive for States to align their domestic legal systems with the core crimes
defined in the ICC Statute.

However, following the adoption of Law no. 232/1999, which enabled Italy
to ratify the Rome Statute swiftly but failed to introduce any substantive reform
concerning core crimes, subsequent efforts to adapt the Italian legal system to the
crimes defined in that treaty have largely been unsuccessful. In particular, Law
no. 237/2012 addressed only issues of cooperation with the ICC, ® without tack-
ling the substantive criminalisation of core crimes. By contrast, proposals devel-
oped by inter-ministerial preparatory commissions and several bills submitted to
Parliament to harmonise the domestic legal system with core crimes provided in
the ICC Statute were not adopted due to the lack of sufficient political support. °

Against this background, significant expectations arose when, on 22 March
2022, the Minister of Justice, Marta Cartabia, appointed a Commission of Ex-
perts (hereinafter “the Commission”), chaired by Professors Francesco Palazzo
and Fausto Pocar, with the mandate to draft a Code of International Crimes
(hereinafter “Draft CIC”). ' It may be argued that the outbreak of the armed
conflict in Ukraine, together with reports of violations committed in that context
that could not be prosecuted under the existing domestic legal framework, con-
tributed to this decision. Legislative reform in this area would have allowed
Italy to demonstrate its commitment to the prosecution of core crimes through
an approach reflected in the tight deadline imposed on the Commission to com-
plete its work.

In light of the complexity of its mandate, the composition of the Commission
was mixed and included technical experts from the Ministries of Justice, For-
eign Affairs and Defence, members of the judiciary, and academics specialising

8See Law no. 237 of 20 December 2012, in Official Gazette of the Italian Republic no. 6, 8
January 2013. On this law, see F. LATTANZI, Un piccolo passo sulla via dell’adeguamento allo
Statuto della Corte penale internazionale, in Rivista di diritto internazionale, 2013, p. 492.

? Among others, see Camera dei Deputati, Proposta di legge A.C. 2724, Norme per [ ’adatta-
mento dell ’ordinamento interno allo Statuto della Corte penale internazionale, 2002; Senato,
Disegno di legge A.S. 1638, Norme per l'adattamento dell'ordinamento interno allo Statuto
della Corte penale internazionale, 2002; Senato, Disegno di legge A.S. 893, Attuazione dello
Statuto della Corte penale internazionale, 2006; Camera dei Deputati, Proposta di legge A.C.
1695, Disposizioni per I'adeguamento dell ordinamento interno allo Statuto della Corte penale
internazionale, 2008; Senato, Disegno di legge, A.S. 1112, Disposizioni per l’adeguamento
dell’ordinamento interno allo Statuto della Corte penale internazionale,2008. On past proposals
see in particular M. PEDRAZZI, Previous Italian Legislative Drafts, in F. JEBBERGER-C. MELONI-
M. CRIPPA (eds), Domesticating International Criminal Law. Reflections on the Italian and Ger-
man Experiences, Routledge, London, 2024, p. 21.

10The decree appointing the Commission is available at <https://www.giustizia.it/giustizia/it
/mg_1 8 1.page?contentld=SDC372746> last accessed on 31 December 2025.


https://www.giustizia.it/giustizia/it/mg_1_8_1.page?contentId=SDC372746
https://www.giustizia.it/giustizia/it/mg_1_8_1.page?contentId=SDC372746
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in criminal law and international law. The Commission fulfilled its mandate by
presenting, on 30 May 2022, a comprehensive set of proposals forming the basis
of the Draft CIC, accompanied by an Explanatory Report. !

The trajectory of the Draft CIC does not appear to have been affected by
changes in the composition of the Government. The subsequent Minister of Jus-
tice, Carlo Nordio, after requesting further refinements to the original text by a
sub-group of experts drawn from the original Commission, '? ultimately submit-
ted the proposal to the Council of Ministers. However, at its meeting on 16 March
2023, convened to discuss the Draft CIC, the Council of Ministers adopted an
unusual course of action. According to the official press release, the Council en-
dorsed the bill with respect to the crime of aggression and war crimes, while sim-
ultaneously deciding «to further examine issues related to crimes against human-
ity with a view to developing a further bill». '* No official explanation was pro-
vided for this decision, which ultimately halted the overall reform process. In-
deed, since March 2023, the Government has not submitted any bill to Parliament,
even concerning provisions that had apparently been endorsed, nor has any fur-
ther action been taken to revise the sections devoted to crimes against humanity.

More recently, in July 2025, the only development recorded is the submis-
sion by members of Parliament belonging to opposition parties of a bill largely
reproducing the content of the Draft CIC. '* Given that this proposal has not
been endorsed by parties holding a majority of seats in Parliament, its adoption
appears uncertain. Nevertheless, although the Draft CIC has not yet been en-
acted, it is still worth examining this proposal, which — by virtue of its substan-
tive merits — appears likely to play an influential role in any future efforts to
incorporate core crimes into the Italian legal order. '°

""The Draft CIC is available at <https://www.giustizia.it/cmsresources/cms/documents/
commissione PALAZZO POCAR_articolato_31mag22.pdf> last accessed on 31 December
2025. The Explanatory Report is available at <https://www.giustizia.it/cmsresources/cms/
documents/commissione PALAZZO POCAR relazione finale 31mag22.pdf> last accessed
on 31 December 2025.

12 See Ministero della Giustizia, Crimini internazionali, gruppo di lavoro per proposta legi-
slativa, 12 January 2023, at <https://www.gnewsonline.it/crimini-internazionali-ungruppo-di-
lavoro-per-una-proposta-legislativa-al-piu-presto/> last accessed on 31 December 2025.

13See the press release by the Council of Ministers no. 25, at <https://www.governo.it/it/
articolo/comunicato-stampa-del-consiglio-dei-ministri-n-25/22114> last accessed on 31 De-
cember 2025.

14See the proposal submitted by several Members of the Chamber of Deputies on 18 July
2025 available at <https://www.camera.it/legl19/126?tab=&leg=19&idDocumento=2522&sede
=&tipo=> last accessed on 31 December 2025.

150n the Draft CIC, see E. FRONZA-C. MELONI, The Draft Italian Code of International
Crimes, in Journal of International Criminal Justice, 20, 4, 2022, p. 1027; A. VALLINI, cit., p.
91; M. CRIPPA, L ‘approvazione di un codice dei crimini internazionali “dimezzato”. Le ragioni


https://www.giustizia.it/cmsresources/cms/documents/commissione_PALAZZO_POCAR_articolato_31mag22.pdf
https://www.giustizia.it/cmsresources/cms/documents/commissione_PALAZZO_POCAR_articolato_31mag22.pdf
https://www.giustizia.it/cmsresources/cms/documents/commissione_PALAZZO_POCAR_relazione_finale_31mag22.pdf
https://www.giustizia.it/cmsresources/cms/documents/commissione_PALAZZO_POCAR_relazione_finale_31mag22.pdf
https://www.gnewsonline.it/crimini-internazionali-ungruppo-di-lavoro-per-una-proposta-legislativa-al-piu-presto/
https://www.gnewsonline.it/crimini-internazionali-ungruppo-di-lavoro-per-una-proposta-legislativa-al-piu-presto/
https://www.governo.it/it/articolo/comunicato-stampa-del-consiglio-dei-ministri-n-25/22114
https://www.governo.it/it/articolo/comunicato-stampa-del-consiglio-dei-ministri-n-25/22114
https://www.camera.it/leg19/126?tab=&leg=19&idDocumento=2522&sede=&tipo=
https://www.camera.it/leg19/126?tab=&leg=19&idDocumento=2522&sede=&tipo=
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2. General Part

2.1. Methodological Approach to Domestic Implementation

The Commission followed the approach set forth in the ministerial decree
that established it, proposing the introduction into the Italian legal system of
new criminal offences and the general principles applicable to them through the
creation of a dedicated code. The aim was to provide the Italian legal order with
a normative corpus distinct from the Criminal Code (CC) and from the Military
Codes of War and Peace. By contrast, other legal systems have preferred to
incorporate international crimes directly into the existing Criminal Code. '® As
the Explanatory Report accompanying the Draft CIC highlights, the solution
proposed by the Commission is preferred in light of the substantive nature of
these crimes, which protect «extreme and universal legal interests, lying outside
the ordinary order of the legal interests of normal social life». !” From a system-
atic perspective, an autonomous and unified codification, in addition to confer-
ring an undeniable symbolic and communicative value upon the legislation, en-
sures greater accessibility and coherence, especially in view of the considerable
number of international crimes, the specificities of the subject matter, and the
change it represents for the Italian legal system. '® Furthermore, the extraneous
codification of international crimes is also justified by the necessary adaptations
of general provisions (for example, those concerning the applicability of crimi-
nal law in space and jurisdiction, see para. 3(2), or those relating to the grounds
and conditions of criminal responsibility, see para. 3(3)), as well as by the ab-
rogation of existing special provisions (for example, with regard to genocide,
Law no. 962 of 9 October 1967). 1

di un (dis)atteso intervento normativo, in Questione giustizia, 21 March 2023; G. PUMA, cit., p.
7; R. ACQUAROLI, I/ progetto di Codice dei crimini internazionali. Un’occasione mancata?, in
R. ACQUAROLI-R. CALIGIURI (eds), L Italia e la repressione dei crimini internazionali, Edito-
riale Scientifica, Napoli, 2024, p. 30; M. MANCINI, ltaly and International Criminal Justice:
Mapping the Present and Charting the Path Ahead, in International Criminal Law Review, 24,
5-6, 2024, p. 745.

16 See, for instance, the French Code pénal (I)(II) and the Spanish Cédigo penal (XXIV)(II),
(II-bis), (I1I).

17 Commission of International Crimes, Report, 2022, p. 3-4, available online, together with
the Draft Code of International Crimes, at <https://www.sistemapenale.it/it/documenti/codice-

dei-crimini-internazionali-pubblicata-la-relazione-della-commissione-palazzo-pocar> last acces-
sed on 31 December 2025.

18 G. WERLE-F. JEBBERGER, Principles of International Criminal Law, OUP, Oxford, 2020,
p. 325 ff,

1 With the introduction of the provision on genocide into the German Code of International


https://www.sistemapenale.it/it/documenti/codice-dei-crimini-internazionali-pubblicata-la-relazione-della-commissione-palazzo-pocar
https://www.sistemapenale.it/it/documenti/codice-dei-crimini-internazionali-pubblicata-la-relazione-della-commissione-palazzo-pocar
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In light of these considerations, the creation of an autonomous Code of In-
ternational Crimes was deemed not to conflict with the principle of the codifi-
cation monopoly recently introduced in Article 3-bis of the Criminal Code, the
final part of which preserves the possibility of introducing new offences outside
the Criminal Code insofar as they are «inserted into laws that regulate the matter
in an organic mannery. 2°

As regards the general principles applicable to international crimes, the Com-
mission considered it appropriate, insofar as possible, to draw upon the provisions
that underpin the Italian system. Historically, international criminal law devel-
oped precisely from the definition of international crimes, while doctrine and case
law only subsequently addressed the elaboration of the general principles appli-
cable to such offences, often derived from national legal systems. 2!

The Rome Statute, moreover, represents the first comprehensive codification
of general part provisions, whose judicial application contributes to their devel-
opment and increasingly precise definition. Unlike the drafting of the offences
themselves, however, the drafters of the various Italian legislative proposals for
the domestic implementation of the Rome Statute, submitted from 2002 through
2022, chose to refer to the general part of the CC (for instance, with regard to
the regulation of attempt, concurrence of offences, continuing offences, and
criminal responsibility), introducing the minimum number of derogatory provi-
sions and enacting specific rules only where required by the particular needs of
international criminal law. 2> With respect to all matters not expressly regulated
differently by the Draft CIC, the CC applies (Article 16 CC).* This chapter

Crimes (Art. 6 Volkerstrafgesetzbuch, VStGB), the German legislator repealed the correspond-
ing provision of the ordinary Criminal Code (Art. 220a StGB).

20 Art. 1 Legislative Decree no. 21/2018. See also C. BURCHARD, The Nuremberg Trial and
its Impact on Germany, in Journal of International Criminal Justice, 4, 2006, p. 800. The oppo-
site solution was proposed by M. CATENACCI-A. BONDI-G. FIORINELLI-D. FRANZIN-G. MARRA-
G. MORGANTE-B. OcCHIUZZI-E. SCAROINA-N. SELVAGGI-C. SOTIS-M.T. TRAPASSO, Associa-
zione Italiana dei Professori di Diritto Penale, Articolato gruppo di lavoro “Delitti contro I’'Uma-
nita e I’'Uguaglianza”, Proposta definitiva, 20 April 2020. In particular, A. BONDI, Opinione
dissenziente in tema di genocidio, p. 5, where the Author, albeit aware of the particular system
implemented by the Rome Statute, advocates a reappropriation of the «reasoned centrality of the
Code» to facilitate the interaction of legislative activity both with supranational sources and with
the jurisprudence of international tribunals and courts.

21 See the Charter of the International Military Tribunal, Art. 6(c), Annex to the Agreement
for the Prosecution and Punishment of the Major War Criminals of the European Axis, London,
8 August 1945; UNSC, Resolution no. 827, 25 May 1993, UN Doc S/RES/827(1993); Resolu-
tion no. 955, 8 November 1994, UN Doc S/RES/955(1994).

22 See the proposals mentioned in footnote 9.

2 Moreover, given the nature of international crimes as “delitti”, the automatic application
of all other provisions of the penitentiary system, the CCP, and so forth, follows. See also Art. 2



The Project for a Code of International Crimes 369

aims to critically examine the choices made by the Commission with regard to
the most significant of these exceptions to the general part, while also consid-
ering possible alternative solutions. **

2.2. Applicable Law and Jurisdiction over International Crimes

Regarding the law applicable to international crimes, the Commission con-
sidered it appropriate to preserve, as far as possible, the principles underpinning
the Italian system. For crimes committed within the territory of the State, Article
2 Draft CIC referred to Article 6 CC, which, adopting the principle of territori-
ality, subjects to Italian law all offences committed (whether by citizens or for-
eigners) within the national territory, as defined in Article 4(2) CC.

For crimes committed abroad, the Commission opted for a «rational and sys-
tematic» interpretation of the discipline under Articles 7-10 CC, which differ-
entiates the applicability of Italian criminal law in accordance with the State’s
waning interest in prosecuting certain offences. * Accordingly, Article 3 Draft
CIC imposed the unconditional applicability of domestic law to international
crimes committed abroad, in accordance with the principle of universality. Ar-
ticle 7(5) CC explicitly expresses the State’s interest in prosecuting conduct
covered by international treaties that oblige States both to criminalise and es-
tablish domestic jurisdiction. Italy’s jurisdiction would not be conditional where
the offence is committed abroad by an Italian national, or where the offence is
directed against the Italian State or an Italian citizen, pursuant to the principles
of active and passive personality, and even where a foreigner commits an inter-
national crime abroad against the Italian State or an Italian citizen, by virtue of
the protective principle. The only instance where Article 3 Draft CIC departs
from Article 7(5) CC concerns the case of an international crime committed
abroad by a foreigner, where neither the State nor an Italian citizen is the victim.
In such cases, under Article 3(3) Draft CIC, the application of Italian criminal

VStGB, with regard to universal jurisdiction (Art. 1 VStGB), the exclusion of statutory limita-
tions (Art. 5 VStGB), superior orders (Art. 3 VStGB), commanders and civilian superiors’ lia-
bility for failure to prevent crimes and for breach of control and punishment duties (Arts. 4, 13,
14 VStGB), and the so-called leadership clause with respect to the crime of aggression (Art. 13,
para. 4 VStGB). With respect to national provisions on general principles incorporated into the
existing Criminal Codes, see, inter alia, Arts. 615-bis, 616, 616-bis of the Spanish Criminal
Code; Arts. 213, paras 1-4 and 462, paras 1-11 of the French Criminal Code; Arts. 12, 13 and
14 of the Finnish Criminal Code.

2 For the sake of brevity, it is sufficient to recall other exceptions, such as the mitigating
circumstance in cases of cooperation (Art. 13 Draft CIC), mandatory confiscation (Art. 14
Draft CIC), and the non-applicability of statutory limitations to international crimes (Art. 16
Draft CIC).

2> Commission of International Crimes, Report, supra, p. 8.
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law requires the offender’s presence within the Italian territory, even when the
offence has been committed with the complicity of an Italian citizen. According
to the Commission, this solution recalls mechanisms of conditional universal
jurisdiction and, far from weakening the legal system, enhances its effectiveness
without requiring prosecutors to initiate proceedings for every international
crime committed abroad by a foreigner and raising significant issues of juris-
dictional conflict with other States. Furthermore, the solution is consistent with
Articles 9 and 10 CC, which establish the offender’s presence within the State
as a condition for the application of Italian criminal law.

Finally, the Commission deemed the requirement of authorisation by the
Minister of Justice (currently imposed under Articles 8, 9 and 10 CC) inappro-
priate for international crimes, leading to possible interferences between politics
and the judiciary. Article 3 Draft CIC retained the ministerial authorisation
solely for the crime of aggression, given its inherently political nature.

If the discipline on applicable law and competence proved uncontentious,
the Commission was unable to reach a unanimous consensus on matters of ju-
risdiction and judicial competence over international crimes. A shared view
emerged regarding the jurisdiction of the Corte d’Assise to adjudicate interna-
tional crimes, as it benefits from a broader collegial composition, including lay
judges, thereby ensuring greater democratic representativeness, and given its
traditional competence and organisational structure to handle the gravest
crimes. Furthermore, the Draft CIC conferred exclusive jurisdiction on the
Corte d’Assise of Rome for international crimes committed abroad, in recogni-
tion of political and symbolic considerations. An exception was made only for
cases involving minors: in such situations, jurisdiction remained with the Juve-
nile Court (Tribunale per i minorenni), including for crimes committed
abroad. *® Regarding the functions of the Public Prosecutor, the Commission
reached a compromise favouring partial centralisation at district level, follow-
ing the model already established by Article 51(3-bis) Code of Criminal Proce-
dure (CCP) for organised crime offences.

There was a lack of consensus about whether jurisdiction over war crimes
should lie exclusively with the ordinary judiciary or, in whole or in part, with
the military judiciary when committed by members of the Italian armed forces,
whether in Italy or abroad. The Commission therefore submitted three alterna-
tive proposals to the Minister of Justice, none of which commanded majority
support. Proposal 1 assigned jurisdiction for all international crimes to the
ordinary judiciary. This solution was deemed consistent with constitutional
jurisprudence, emphasising the legislature’s discretion in classifying offences
as either military or ordinary, provided that the principle of reasonableness is

26 presidential Decree no. 448/1988.
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observed. ?’ It further guaranteed uniformity of treatment, coherence with inter-
national obligations, and the primacy of the substantive gravity of fundamental
human rights violations and other core values of the international community
and context of international crimes over the status of the offender. Proposal 2
maintained jurisdiction with military courts for international crimes committed
by members of the armed forces, in recognition of their special constitutional
status under Article 103 of the Italian Constitution and the expertise of the mil-
itary judiciary. It highlighted the constitutional guarantees of independence and
autonomy enjoyed by military courts and argued that depriving the armed forces
of their dedicated judiciary would be detrimental. Finally, Proposal 3 adopted
a hybrid approach: while international crimes generally fell under the jurisdic-
tion of ordinary courts, war crimes committed by members of the armed forces
were assigned to military courts. This solution mirrored the traditional distribu-
tion of jurisdiction within the Italian system, while also ensuring that minors
and non-military offenders remain subject to ordinary courts.

In all three proposals, the Commission underlined the importance of ensur-
ing that Italian jurisdiction (whether ordinary or military) met international
standards of independence and impartiality, thereby preventing the ICC from
exercising complementary jurisdiction under Article 17 of the Rome Statute.
Finally, the Commission introduced an ad hoc rule excluding the political na-
ture of international crimes (Article 6 Draft CIC), acknowledging the distinction
between constitutional provisions (Articles 10 and 26 Italian Constitution),
which protect citizens and foreigners against the punitive claims of foreign
States, and the inherently offensive nature of such crimes. 2

2.3. Command and Superior Responsibility

The Commission deemed it appropriate to introduce into the Draft CIC the
principle of command responsibility of the military commander and the civilian
superior, as reflected in Article 28 of the Rome Statute. While fundamental to
international criminal law, this principle is in fact absent in the Italian domestic
legal system.

Under Article 28 of the Rome Statute, military commanders and civilian su-
periors incur criminal liability by omission for crimes committed by their sub-
ordinates when they fail to exercise proper control over them and consequently
do not prevent or punish the commission of such crimes. 2 This form of liability

7 See, inter alia, Constitutional Court, Ordinance no. 402/2008.
28 See also Law no. 962/1967 on genocide.

2 C. MELONI, The Evolution of Command Responsibility in International Criminal Law, in
FICHL Publication Series, 22,2015, p. 6.
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is historically rooted in military law and international humanitarian law, and is
generally recognised as having attained the status of customary international
law. * Its scope was subsequently extended to civilians through the jurispru-
dence of the ad hoc tribunals (International Criminal Tribunal for the former
Yugoslavia, ICTY, and International Criminal Tribunal for Rwanda, ICTR),
and this extension was finally codified in the Rome Statute. *'

Although not directly providing for command responsibility, Italian criminal
law is well acquainted with the concept of positions of guarantee (posizioni di
garanzia), which include duties intended to control and prevent the commission
of offences by others. Italian law also recognises forms of criminal liability by
omission, in cases where an individual fails to perform a legally required act
that would have prevented an offence, under the equivalence clause set out in
Article 40(2) CC. In combination with Article 110 CC, this clause allows for
the attribution of intentional participation by omission in another’s intentional
crime.

The Commission proposed distinguishing between the three hypotheses of
command responsibility encompassed by Article 28 of the Rome Statute, in line
with the principles of culpability, precision of offences, and proportionality of
penalties. >* This differentiation rests on the varying intensity of the underlying
duties (preventive, supervisory, and punitive) and the corresponding degrees of
fault. This framework therefore allowed a nuanced gradation of responsibility:
from the most serious case, where a superior intentionally fails to prevent or

30 C. MELONI, Command Responsibility in International Criminal Law, T.M.C. Asser Press,
2010, p. 33; W.A. SCHABAS, The International Criminal Court: A Commentary on the Rome
Statute, OUP, Oxford, 2016, p. 608 ff; A.M. MAUGERI, La responsabilita da comando nello
statuto della Corte Penale Internazionale, Giuffré, Milano, 2007.

STICTY, Trial Chamber, The Prosecutor v. Z. Delalié et. al., Judgement, 16 November 1998,
IT-96-21-T, para. 356; ICTY, Appeals Chamber, The Prosecutor v. Z. Muci¢ et. al., Judgement,
20 February 2001, IT-96-21-A, para. 240. See also ICC, Trial Chamber III, Situation in the Cen-
tral African Republic, The Prosecutor v. Jean-Pierre Bemba Gombo, Judgement, 21 March
2016, ICC-01/05-01/08, para. 171 ff.

32 Ex multis, Court of Cassation, III section, Judgment of 30 April 2015, no. 23272; VI sec-
tion, Judgment of 8 April 2016, no. 28301; V section, Judgment of 11 May 2018, no. 44107; I1I
section, Judgment of 22 September 2016, no. 53102. See F. MANTOVANI, The General Principles
of International Criminal Law: The Viewpoint of a National Criminal Lawyer, in Journal of
International Criminal Justice, 1, 2003, p. 26.

33 This approach mirrors that of the German Volkerstrafgesetzbuch (VStGB), which distin-
guishes between omission of the duty to prevent the commission of an intentional crime (Verant-
wortlichkeit militirischer Befehlshaber und anderer Vorgesetzter, Art. 4 VStGB) and negligent
failure to prevent such a crime through the breach of supervisory duties (Verletzung der Auf-
sichtspflicht, Art. 14 VStGB), in addition to intentional or negligent failure to punish those re-
sponsible for crimes, (Unterlassen der Meldung einer Straftat, Art. 5 VStGB).
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punish crimes he is aware of and capable of stopping, to the less severe, yet still
blameworthy, situation of negligent omission resulting from inadequate super-
vision.

The first form of liability encompassed the intentional failure by the military
commander or civilian superior to prevent a subordinate’s crime as an improper
omission offence of a participatory nature, combining the existence of a position
of guarantee under international law aimed at preventing the crime with the spe-
cific offences in the special part of the Code (Article 8 Draft CIC). For liability
to arise, the crime must have actually been committed by the subordinate, at least
in attempted form. The subordinate’s offence constitutes the event of the supe-
rior’s omission offence and must be encompassed by the superior’s intent. As the
Commission acknowledged, this is not a form of status liability, but, in conform-
ity with constitutional principles, a form of attribution based on the intentional
failure to prevent an event entailing both legal duty and the power to avert. ** In
line with international jurisprudence, the provision specifies that the duty and
power to prevent the crime presuppose effective control over the subordinates. *°

Under the second form, a superior is liable for the negligent failure to prevent
an intentional crime committed by a subordinate (Article 9 Draft CIC). Struc-
turally, this form of responsibility resembles Article 57 CC, which attributes to
the editor-in-chief (or deputy editor) criminal liability for a personal negligent
omission, i.e. the failure to exercise the necessary control over the publication
to prevent the commission of offences through the press. Again, liability de-
pends upon a position of guarantee designed to protect the legal interests safe-
guarded by the offences that may be committed within the agent’s sphere of
control. This form involves, on the one hand, the superior’s negligent conduct
and, on the other, the subordinate’s criminal act, which constitutes the event of
the superior’s offence (and not a mere objective condition of punishability). >
To satisfy the principle of proportionality, however, the Commission proposed
a reduced penalty, namely between one third and one half of that prescribed for
the crime committed by the subordinate.

Lastly, Article 63 Draft CIC introduced the superior’s responsibility for in-
tentional failure to punish or report a subordinate’s crime as a proper omission
offence. Rather than representing a form of participation or facilitation, this con-
duct constituted an autonomous offence accessory to international crimes, aris-
ing from the breach of functional duties following the commission of an inter-
national crime.

3* Commission of International Crimes, Report, p. 16.

33 See, again, ICTY, Appeals Chamber, Muci¢ et. al. Judgement, para. 193; ICC, Trial Cham-
ber 111, Bemba Judgement, para. 188 ff.

3¢ Commission of International Crimes, Report, pp. 16-17.
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The framework is completed by a definition clarifying the notions of military
commander and civilian superior (Article 10 Draft CIC). According to the pro-
posal, the definition of the military commander rests on powers of command
and control and extends to de facto commanders, in accordance with interna-
tional standards. *” In line with the Rome Statute, the Commission decided not
to provide an exhaustive definition of “civilian superior”. As established by in-
ternational jurisprudence, what matters is that the power of effective control
derives from a hierarchical structure possessing a degree of stability and organ-
ization, i.e. a relationship of subordination analogous to that found in the mili-
tary sphere. **

2.4. Grounds for Exclusion of Liability: Superior Orders and Lawful Use of
Weapons

The Commission considered it appropriate to intervene solely with regard to
two grounds of justification (compliance with superior orders and the lawful
use of weapons), while regarding the remainder of the framework as fully ap-
plicable to the commission of international crimes.

As regards compliance with superior orders, both the Rome Statute and Ital-
ian law construct the defence on the basis of the criterion of the manifest un-
lawfulness of the order. Article 51 CC provides that, where an order is received
and executed, responsibility for the crime lies with the superior who issued it.
This framework corresponds to ordinary rules on participation in crime and
finds a parallel in Article 25(3)(b) of the Rome Statute. The domestic provision
also recognises the possibility of an excuse for subordinates where they believe
the order to be lawful owing to a “mistake of fact”, or where the order is other-
wise unquestionable, subject to the limits of either the objectively manifest

37ICC, Pre-Trial Chamber II, Situation in the Central African Republic, The Prosecutor v.
Jean-Pierre Bemba Gombo, Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute
on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, 15 June 2009, ICC-01/05-
01/08-424, para. 415.

38 As emphasised by the ICTY case law, mere forms of influence based on personal relation-
ships or “substantial influence” are insufficient. See again, ICTY, Appeals Chamber, Mucic et.
al. Judgement, para. 193 ff. Furthermore, the mens rea under Art. 28 of the Rome Statute estab-
lishes differentiated thresholds for military commanders (letter a) and civilian superiors (letter
b). For military commanders, liability arises from actual knowledge or negligent failure to know
of crimes committed by subordinates, namely, where the commander, in light of the circum-
stances, should have been aware of such conduct. By contrast, Art. 28(b) of the Rome Statute
requires that civilian superiors acted with conscious disregard, that is, wilfully ignoring infor-
mation clearly indicating that subordinates were about to commit crimes. This distinction reflects
the higher standard of negligence applicable to civilian authority, rooted in the differing nature
of military and civilian hierarchies.
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criminality of the order or the subordinate’s subjective awareness of its criminal
nature. In substance, this logic broadly mirrors the ratio of Article 33 of the
Rome Statute. Article 51(4) CC, however, does not delimit its scope according
to the abstract category of offences. It could, at least in theory, permit the excuse
of conduct amounting to crimes against humanity or genocide. By contrast, Ar-
ticle 33(2) of the Rome Statute presumes the manifest criminality of these two
categories of core crimes. While it is indeed improbable that an order to commit
such grave crimes would be considered as not manifestly unlawful, the some-
times flexible formulation of these offences may, in practice, extend to “indi-
vidual acts” of relatively limited harmfulness. Moreover, the criminality may
be less self-evident with regard to certain war crimes, especially those focused
on violations of the ius in bello. Such acts might, under domestic law, even be
formally declared legitimate or obligatory, thereby producing in the subordinate
a «particularly acute, and possibly excusable, disorientation of values and per-
ceptionsy. ** The Commission therefore considered it necessary to introduce an
adjustment to superior orders under Article 51 CC, not dissimilar to the ap-
proach adopted in Article 3 VStGB. Accordingly, Article 11 Draft CIC pro-
vided that where an international crime is committed upon the order of a supe-
rior, whether civilian or military, responsibility shall always lie with the person
who issued the order; the person who executed the order shall also be held re-
sponsible for the crime, unless the order was not open to challenge and its crim-
inal nature was neither known to him nor manifest. Furthermore, Article 11(2)
Draft CIC added orders to commit genocide or a crime against humanity shall
always be deemed manifestly unlawful. This choice was intended to dispel the
risk of @a more permissive regime under Italian law compared with the standards
of the Rome Statute.

The Commission further introduced exceptions concerning the discipline of
the lawful use of weapons. The justification provided by Article 53 CC, which
has no counterpart in international criminal law, excludes the liability of a pub-
lic official who, in order to fulfil the duties of his office, uses or orders the use
of weapons or other instruments of coercion where compelled by the necessity
of repelling violence, overcoming resistance to authority, or preventing the
commission of very serious crimes. Specific statutory variants of this ground of
justification can be found, inter alia, in Article 1 of Law no. 100/1958 on the
repression of smuggling, Article 41 of Law no. 354 of 26 July 1975 concerning
the use of physical force in penitentiary institutions, and Article 158 of the
Consolidated Public Security Act concerning the prevention of unlawful cross-
ings at unauthorised border points. As noted by scholars, these provisions are
burdened with serious doubts as to their constitutional legitimacy and raise

3% Commission of International Crimes, Report, p. 18.
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concerns of incompatibility with Article 2 of the European Convention on Hu-
man Rights. *° A further special provision on the lawful use of weapons is con-
tained in Article 19 of Law no. 145 of 21 July 2016, regulating international
military missions. Notably, this provision already expressly and appropriately
excludes the application of the defence for crimes falling within the jurisdiction
of the ICC.

In light of these considerations, the Commission introduced a general clause
excluding the applicability of grounds of justification relating to the lawful use
of weapons or other means of physical coercion that results in the commission
of an international crime (Article 12 Draft CIC). At the same time, it proposed
the repeal of Article 19(4) of Law no 145/2016, on the basis that the limitation
it contains would already follow from the general rule introduced by the new
provision (Article 69 Draft CIC).

2.5. Corporate Criminal Liability

The Commission introduced the liability of collective entities for the com-
mission of international crimes, to be incorporated within the framework of
Legislative Decree no. 231/2011. According to a widely shared interpretive
view, the fact that the Rome Statute does not expressly provide for such a re-
gime does not constitute an obstacle to its autonomous introduction. *!' Notwith-
standing Article 25(1) of the Rome Statute, which limits the jurisdiction of the
ICC to natural persons only, the extension of international criminal liability to
legal persons was discussed during the 1998 Rome Conference in a working
paper prepared by the French delegation, but the proposal was rejected by the
majority of participants, largely due to the absence, in most domestic legal
systems, of attribution criteria capable of assigning criminal responsibility
to entities such as corporations and other legal persons. ** In this regard, the

4 Ibidem, p. 18.

41S. MANACORDA, “Fragments” of International Economic Criminal Law: Short Notes on
Corporate and Individual Liability for Business Involvement in International Crimes, in F. JEB-
BERGER-M. VORMBAUM-B. BURGHARDT (eds), Strafrecht und Systemunrecht, Festschrift fiir
Gerhard Werle zum 70. Geburtstag, Mohr Siebeck, 2022, p. 193.

42Report of the Preparatory Committee on the Establishment of an International Criminal
Court, United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court, Rome, 15 June-17 July 1998, A/CONF.183/2. See in particular
draft Art. 23(5) of the working paper. On the so-called subsequent proceedings to the Nurem-
berg Trial, adjudicated by the United States Military Tribunals up until 1949 and focusing on
specific groups of perpetrators, including members of the Nazi army and state apparatus, as
well as medical and legal professionals, and representatives of economic, industrial, and mili-
tary groups, see F. JEBBERGER, On the Origins of Individual Criminal Responsibility under
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Commission has taken into consideration arguments extensively developed in
legal scholarship and now reflected in certain foreign judicial decisions, which
underscore the role of economic actors in the commission of international
crimes, often discussed under the heading of “business complicity”. **

The Commission acknowledged the particular sensitivity of the proposed in-
tervention and the need to delimit the forms of liability that may be attributed to
legal entities. This is especially important given that international crimes acquire
relevance precisely through the existence of a contextual element, which signals
their systemic or, at the very least, non-episodic character. At the same time, the
Commission deemed it essential to preserve the conduct of legitimate economic
activities that inherently entail risks, most notably, the production and marketing
of armaments, but also the provision of dual-use software or technology. **

The Commission introduced a provision on the responsibility of legal enti-
ties for the commission of international crimes (Article 15 Draft CIC), and pro-
posed amendments to Legislative Decree no. 231/2001 are included in Title III
of the Code. Specifically, in Article 67(1) Draft CIC, the Commission consid-
ered it appropriate to introduce a selective criterion based on the significance of
the entity’s contribution by adopting the formula drawn from Article 13 of Leg-
islative Decree no. 231/2001 on disqualification sanctions: «When the offence
has been determined by serious organizational deficiencies». This formula was
intended to cover both situations in which the offence represents the company’s
policy, as manifested through the conduct of senior management, and those in
which it results from organizational negligence enabling the commission of the
crime by a subordinate. Article 67(2) Draft CIC identified aggravated forms of
conduct that gave rise to increased pecuniary sanctions. According to the Com-
mission, these must be carefully calibrated, considering that Article 67(1) Draft
CIC already provided for the maximum financial penalties envisaged under the
general part of Legislative Decree no. 231/2001. *° Article 67(3) Draft CIC en-
visaged the application of disqualification sanctions without exception when-
ever the conditions under Legislative Decree no. 231/2001 for imposing such
severe sanctions are met. On this point, the Commission refrained from defining

International Law for Business Activity: IG Farben on Trial, in Journal of International Crim-
inal Justice, 8, 2010, p. 783.

“ For an analysis of the forms of involvement of economic actors in the commission of in-
ternational crimes, see W. KALECK-M. SAAGE-MAASS, Corporate Accountability for Human
Rights Violations Amounting to International Crimes, in Journal of International Criminal Jus-
tice, 8, 2010, p. 699. See also H. VAN DER WILT, Corporate Criminal Responsibility for Inter-
national Crimes: Exploring the Possibilities, in Chinese Journal of International Law, 12,2013,
p- 43.

4 Commission of International Crimes, Report, pp. 21-22.

4 Ibidem, p. 21.



378 Giulio Bartolini, Maria Crippa

the precise sanctioning framework, given the dissonant legislative choices made
with respect to Article 25 of Legislative Decree no. 231/2001, which call for
careful systemic reflection. Article 67(4) introduced the so-called “illicit enter-
prise”, modelled on Articles 24-ter and 25-quater of Legislative Decree no.
231/2001. These provisions focus on situations in which the legal entity, or one
of its organizational units, is permanently directed to the commission of (inter-
national) crimes, in which case the sanction of definitive prohibition from con-
ducting business, under Article 16(3) of Legislative Decree no. 231/2001, shall
apply. Through Article 67(5) Draft CIC, the Commission ruled out the entity’s
liability in the presence of official authorisations issued by the competent au-
thority. In this respect, the Commission suggested introducing grounds to pre-
clude the entity’s liability, essentially linked to organisational negligence and
based on the entity’s “good faith”, as it follows: «The entity shall not be liable
when the conduct has been carried out in compliance with measures issued by
the competent authority». ¢

2.6. Immunities

In implementing Article 27 of the Rome Statute, the Commission addressed
the impact of immunities under customary international law with respect to the
commission of international crimes. *’ Article 7 Draft CIC distinguished be-
tween functional immunity, granted to individuals performing official acts in
the exercise of their functions, and personal immunity, accorded to the highest
State representatives (Heads of State, Heads of Government, and Ministers of
Foreign Affairs) in view of their international representational role.

With regard to functional immunity, the Commission noted that it is gen-
erally accepted that such immunity does not apply before international crimi-
nal tribunals in cases involving international crimes. ** Indeed, in recent years
the ICC has issued several arrest warrants against several heads of state and
high-ranking officials. ¥ According to the Commission, the situation is more

4 Ibidem, p. 22.

4TFor an overview of immunities under Italian criminal law, and of the complexities sur-
rounding the interpretation of international law immunities in cases involving the commission
of serious offences amounting to international crimes, see C. MELONI, Immunita dell individuo-
organo di fonte internazionale nel diritto penale, in Legislazione penale, 2025, p. 1.

48 Art. 27 of the Rome Statute; Art. 7 of the Charter of the International Military Tribunal
and Art. 6 of the Charter of the International Military Tribunal for the Far East; Art. 4 of the
Genocide Convention; Art. 7(2) of the ICTY Statute; Art. 6(2) of the ICTR Statute.

4 Press Release, Situation in Afghanistan: ICC Pre-Trial Chamber Il issues arrest warrants
Jfor Haibatullah Akhundzada and Abdul Hakim Hagqani, 8 July 2025; Pre-Trial Chamber I, Sit-
uation in the Philippines, Warrant of Arrest against Mr Rodrigo Roa Duterte, 7 March 2025,
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contested, however, when it comes to national criminal courts. Two opposing
positions have emerged: an earlier view in favour of recognising functional im-
munity even before national jurisdictions, and a more recent view supporting
an exception in the case of international crimes. The latter position finds some
support both in domestic case law and in the Draft Articles of the International
Law Commission. ** The Commission endorsed this approach, concluding that
functional immunity should not bar the prosecution of international crimes un-
der the new Code.

As for personal immunity, the Commission observed a prevailing tendency
to interpret Article 27(2) of the Rome Statute as reflecting a customary interna-
tional norm that excludes personal immunities before international courts and
tribunals in cases concerning international crimes. >' At the same time, under
current international law, personal immunities continue to apply before national
criminal jurisdictions, as no exception appears to exist where the person enjoy-
ing such immunity has committed international crimes, unless an arrest warrant
or similar request has been issued by the ICC. ** According to the Commission,
in such cases immunity needs to be set aside in order to ensure compliance with
the State’s obligations of cooperation with the Court. On this basis, the Com-
mission considered it appropriate for the Draft CIC to provide that personal im-
munity continues to apply before Italian national courts even in relation to the
international crimes it defines, without prejudice, however, to the obligations of
cooperation with the ICC and with other international criminal tribunals. >3

ICC-01/21-83; Situation in Ukraine: Press Release, Situation in the State of Palestine: ICC Pre-
Trial Chamber I rejects the State of Israel’s challenges to jurisdiction and issues warrants of
arrest for Benjamin Netanyahu and Yoav Gallant, 21 November 2024; Press Release, ICC
judges issue arrest warrants against Vladimir Viadimirovich Putin and Maria Alekseyevna
Lvova-Belova, 17 March 2023.

3 Art. 7 of the International Law Commission, Immunity of State Officials from Foreign Crim-
inal Jurisdiction, UNGA, Resolution 62/66, 6 December 2007, UN Doc A/RES/62/66. For two
recent decisions by domestic courts see French Court of Cassation, Judgment of 13 January 2021,
F-P+B+1, no. 20-80.511; and Higher Regional Court of Munich, Judgment of 26 July 2019, no. 8
St 5/19, para. 35. The latter is commented by A. EPIK, No Functional Immunity for Crimes under
International Law before Foreign Domestic Courts: An Unequivocal Message from the German
Federal Court of Justice, in Journal of International Criminal Justice, 19, 2021, p. 1263; A. ZIM-
MERMANN, Internationaler Strafgerichtshof am Scheideweg, in Juristenzeitung, 1,2022,p. 261.

1 Commission of International Crimes, Report, p. 14. See W.A. SCHABAS, The International
Criminal Court: A Commentary on the Rome Statute, OUP, Oxford, 2016, p. 449 ff.

52In the case concerning Bashar al-Assad’s role, while still President of Syria, in the chemi-
cal attacks on Douma and Eastern Ghouta in August 2013, the French Court of Cassation held
that the arrest warrant was invalid as it violated al-Assad’s immunity as Head of State. The Court
further clarified that investigating judges may issue a new arrest warrant against al-Assad, as he
no longer enjoys head-of-state immunity. See French Court of Cassation, decision, 25 July 2025.

3 Law no. 237 of 20 December 2012.
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3. Core International Crimes

A specific section of the Draft CIC (“Title I1I”’) is devoted to the substan-
tive crimes provided for in the ICC Statute and its structure mirrors the list
of crimes contained therein. At the same time its content does not merely
reproduce the provisions of the Statute. Rather, the Commission grounded its
approach not only in the ICC Statute but also drew upon solutions derived
from international case law and customary international law, ** while ensur-
ing that these norms were appropriately adapted to the Italian criminal legal
order, in particular to comply with the principle of strict legality that charac-
terises 1t.

3.1. Genocide

As for the crime of genocide, the Commission was requested to assess it in
view of the existing crime provided for in Law no. 962/1967. However, this
legislation did not pass scrutiny as the Commission proposed repealing it and
substituting this legal regime with the crimes set out in Articles 17-18 of the
Draft CIC. > Indeed, the Commission incorporated several innovations in its
evaluation of the crime of genocide, ultimately favouring this solution.

Firstly, it was decided that a catch-all crime should be avoided in favour of
introducing separate “crimes” of genocide. This would entail listing specific
conducts that could constitute offences punishable under this heading. The in-
tention was also to implement different sentencing regimes according to the
gravity of the behaviours involved. Secondly, regarding its content, while Arti-
cle 17 largely reproduces the wording of the ICC Statutes and the Genocide
Convention, it also provides for some notable exceptions. On the one hand, it
includes individuals linked by linguistic elements among protected groups, thus
expanding the categories established in the aforementioned treaties. On the
other hand, it also includes among potential genocidal acts cases of severe sex-
ual abuse against members of protected groups, based on case law from inter-
national criminal tribunals. However, this scenario was not included in the ICC
Statute due to its emerging nature at the time. *°

Thirdly, the most innovative solution is the inclusion, in Article 18, of the
crime of cultural genocide against protected groups, thereby significantly de-
parting from existing international instruments in this area, which do not include

34 On this point see Commission of International Crimes, Report, p. 3.
53 On its repeal see Art. 68 of the Draft CIC.

%6 See, for instance, ICTR, Prosecutor v. Jean-Paul Akayesu, ICTR-96-4-T, Judgement, 2
September 1998, para. 731.
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this scenario. >’ In this regard, the provision aims to criminalise both conduct
intended to «remove the cultural, linguistic, or religious characteristics of the
group» and conduct involving the prohibition of «religious, spiritual, or cultural
practices», including in cases affecting education. The requirement set out in
Article 18 —namely, that such conduct must be carried out in the context of the
crimes listed in Article 17 —is to be welcomed, as it helps to avoid the potential
overextension of this notion.

3.2. Crimes Against Humanity

Crimes against humanity would represent a change to the Italian legal sys-
tem, and Section II of Title II in the Draft CIC provides a detailed framework
for the repression of these crimes. Its opening provision, Article 20, sets out the
contextual element — namely, that the relevant conduct must be «part of a wide-
spread or systematic attack against a civilian population, implemented in sup-
port of, or pursuant to, a State or international organization’s programy» — which
is required to distinguish these crimes from similar ordinary offences under the
Criminal Code, such as murder or rape. This distinction lies precisely in the
occurrence of such conduct within the framework of the contextual element,
which justifies the imposition of more severe penalties on individuals responsi-
ble for crimes against humanity than for corresponding ordinary crimes.

The Commission has been largely deferential to the solutions adopted in the
ICC Statute and the Elements of Crimes, identifying a series of separate provi-
sions characterised by their «origin, criminological phenomenology, structure,
and degree of wrongfulness». °® This approach has resulted in a detailed set of
provisions, allowing for the identification of distinct criminal regimes, while
avoiding the inclusion in the Draft CIC of open-ended solutions found in the
ICC Statute that could prove problematic under the domestic principle of legal-
ity. This is the case, for instance, with Article 7(1)(k), which allows the ICC to
criminalise “other inhumane acts of a similar character” to those listed in Article
7(1). Conversely, the Commission has opted to expressly include certain forms
of conduct identified as crimes against humanity in international case law, >’
such as forced marriage, which is criminalised under Article 26 of the Draft
CIC.

57See on this notion: E. NoviC, The Concept of Cultural Genocide. An International Law
Perspective, OUP, Oxford, 2016; L. BILSKY-R. KLAGSBRUN, The Return of Cultural Genocide?,
in European Journal of International Law, 29, 2018, p. 373.

8 See Commission of International Crimes, Report, p. 23.

% See, for instance, ICC, Prosecutor v. Dominic Ongwen, ICC-02/04-01/15, Judgement, 4
February 2021, para. 2751.
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As noted by scholars, the Commission has adopted a process of “nationali-
sation” ® in the identification of certain crimes against humanity. In particular,
where possible, the Commission has relied on a lexicon and concepts familiar
to the Italian Criminal Code, with regard to both the nomen iuris used for some
ordinary crimes already provided for in that instrument and the definition of
specific crimes against humanity. This approach is exemplified by Article 25 of
the Draft CIC, which criminalises acts such as sexual violence and is largely
modelled on Article 609-bis of the Italian Criminal Code. In some instances,
however, the Commission has departed from domestic solutions. This is the
case, for example, with the definition of torture set out in Article 30 of the Draft
CIC, which does not fully endorse the notion contained in Article 613-bis of the
Criminal Code, considering the criticisms directed at that provision. ¢!

As mentioned above, the solutions adopted with respect to crimes against
humanity were not endorsed by the Council of Ministers at its meeting in March
2023, which instead called for further assessment of their content. °> It remains
unclear, however, which of the solutions contained in the Draft CIC are consid-
ered to present significant shortcomings requiring revision in this section of the
proposed text.

3.3. War Crimes

With regard to war crimes, the Draft CIC seeks to systematise an area in
which multiple domestic sources coexist, yet it does not fully succeed in provid-
ing a coherent and comprehensive approach to the domestication of violations
of international humanitarian law (IHL). Against this background, the Draft
CIC attempts to rationalise the existing domestic legal framework, including —
much as in the case of genocide — the proposal to repeal provisions that appear
incompatible with the new framework introduced by the Draft CIC. ©

A first significant solution adopted with respect to war crimes is the deci-
sion to establish a common set of offences applicable to both international
armed conflicts (IACs) and non-international armed conflicts (NIACs), as set
out in Article 33. This choice is not unprecedented in the domestic legal system.

% See C. MELONI-E. FRONZA, cit., p. 1042.

1 A. MARCHESI, Delitto di tortura e obblighi internazionali di punizione, in Rivista di diritto
internazionale, 2018, p. 131.

62 See above footnote 13.

83 As for the abrogation of provisions of the WMCC, Art. 70 of the Draft CIC makes refer-
ences to Annex 2 to the Report which includes a table of provisions “that may be repealed ex-
pressly”. The list also includes provisions belonging to other domestic legislation relevant in this
area such as law 45/2009 relating to offences to cultural property in times of war.
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Indeed, reforms introduced in 2001-2002 to the WMCC already extended war
crimes contained in that instrument to any “armed conflict” falling within the
broad definition provided in its Article 165. ® However, the WMCC’s charac-
terisation of this term of art suffered from several shortcomings, particularly in
relation to IACs. Moreover, the extension of substantive offences to NIACs was
not accompanied by a comprehensive revision of the Code as a whole, ulti-
mately resulting in an incoherent domestic legal framework.

In order to overcome these challenges, the Draft CIC first adopted more co-
herent terminology concerning the notion of armed conflict and then systema-
tised war crimes not on the basis of the list provided in the ICC Statute, but
rather by categorising them according to their focus. This approach has led to
the creation of two subsections, one devoted to crimes against protected persons
and the other to crimes relating to the means and methods of warfare.

A critical element of this framework is the definition of IACs and NIACs set
out in Article 34. In this respect, the choices made by the Commission should
be welcomed, as they overcome the textual incoherences found in Article 165
of the WMCC. With regard to IACs, the Commission has largely replicated the
text of Common Article 2 of the Geneva Conventions, while for NIACs it has
referred to criteria commonly used to define such situations, in line with the
approach endorsed in the recently updated ICRC Commentaries to the Geneva
Conventions. %

In this respect, the only concern relates to Article 34(3), which states that
«the provisions of this Chapter also apply to international missions established
within international organizations, or otherwise in accordance with interna-
tional law, which provide for the use of armed force by the personnel em-
ployed». This reference appears unclear and risks reproducing the same uncer-
tainties that have characterised similar wording in Article 165(2) of the WMCC,
according to which «the provisions of this title (namely, the war crimes set out
in the WMCC) shall apply to armed military operations carried out abroad by
the armed forcesy.

Article 34(3) of the Draft CIC could be considered redundant, since a proper
interpretation of IACs and NIACs already allows for members of international

6 Art. 165 WMCC provides: «The provisions of this title apply to all cases of armed conflict,
independently from the declaration of the state of war. For the purposes of the wartime military
criminal law, by “armed conflict” a conflict is meant, where at least one of the parties involved
makes a militarily organized and extended use of arms against another to carry out war opera-
tions. Pending the issuing of rules organically regulating the matter, the provisions of this title
shall also apply to military operations carried out by Italian armed forces abroad».

8 See T. FERRARO-L. CAMERON, Article 2, in ICRC, Commentary on the First Geneva

Convention, 2016; L. CAMERON-B. DEMEYERE-J.M. HENCKAERTS-E. LA HAYE-I. MULLER-C.
DROEGE-R. GEISS-L. GISEL, Article 3, in ibidem.
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missions — even where acting under the direction and control of an international
organization — to be qualified as parties to an armed conflict, provided that the
relevant conditions for the existence of an IAC or NIAC are met. ® In such
cases, the applicability of war crime provisions would already be triggered by
paragraphs (1) and (2) of Article 34, without the need for a separate paragraph.

At the same time, the provision may be misleading, as the wording of Article
34(3) is far from clear. It appears to make the applicability of this section de-
pendent on the existence of international missions «which provide for the use
of armed force by the personnel employed», whereas the application of war
crimes is, in any event, contingent upon the actual existence of an armed con-
flict. Should the Draft CIC move forward, it would therefore be advisable to
reconsider the inclusion of paragraph (3) in order to avoid misunderstandings
in the application of war crime provisions.

With regard to the substantive content of this part, as already noted, the Draft
CIC is structured into two sections in which provisions are systematised accord-
ing to their focus, thereby offering a more coherent solution than the listing
approach adopted in the ICC Statute. At the same time, the decision to establish
a common set of provisions has resulted in an expansion of the categories of
war crimes applicable in non-international armed conflicts (NIACs), going be-
yond the more limited list provided by the ICC Statute.

Examples include provisions of the Draft CIC that provide for criminal re-
pression in NIACs of conduct not covered by the ICC Statute, such as the pro-
hibition of the use of human shields or the transfer of populations, as well as
provisions relating to the conduct of hostilities, including violations of the prin-
ciple of proportionality. This approach is not unusual in domestic processes im-
plementing the Rome Statute adopted by other States, particularly in light of
subsequent developments in this field. These developments include the identi-
fication of numerous customary rules applicable in NIACs, the violation of
which may therefore be criminalised by States, as reflected in the Draft CIC.

The Commission has made efforts to align these sections with customary
IHL and with other IHL obligations binding on Italy, rather than merely repro-
ducing the content of the ICC Statute. For example, with respect to violations
of the principle of proportionality, Article 55 of the Draft CIC deliberately
avoids the qualifier “clearly” when characterising damage to civilians and ci-
vilian objects as excessive in relation to the anticipated military advantage. This
contrasts with Article 8(2)(b)(iv) of the Rome Statute, which adopts a stricter
formulation than that found in Additional Protocol I to the Geneva Conventions
or in the ICRC Customary IHL Study for identifying conduct that violates this
IHL principle.

% See in this regard the ICRC Commentaries to the Geneva Conventions mentioned above.
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In other instances, the Draft CIC goes beyond the ICC Statute in order to
comply with additional IHL obligations applicable to Italy. This is the case, for
example, with Article 46 of the Draft CIC on child soldiers, which criminalises
prohibited conduct when it affects minors under the age of 18, in line with the
2000 Optional Protocol to the 1989 Convention on the Rights of the Child.

Finally, in some instances the Draft CIC qualifies as war crimes certain vio-
lations of IHL that are not provided for in the Rome Statute. One example is
Article 60, which criminalises conduct intended to spread terror among the ci-
vilian population, in line with the prohibition of such conduct under both treaty
and customary law. In any case, it should be noted that the Commission has not
unduly expanded the range of IHL violations not included in the ICC Statute
that are criminalised at domestic level. Where criminal repression has been in-
troduced, a number of caveats have been included to limit the scope of these
offences. An illustration is provided by Article 50 of the Draft CIC, which crim-
inalises conduct resulting in devastation, looting, or the appropriation of prop-
erty only when carried out on a “large-scale” basis, thus introducing a qualifier
that is not present in the corresponding customary rules identified by the
ICRC. " This self-restrained approach to qualifying certain IHL violations as
giving rise to individual criminal responsibility has ultimately meant that some
offences currently provided for in the WMCC have not been reproduced in the
Draft CIC. This is the case, among other examples, with Article 213 of the
WMCC, which criminalises conduct affecting freedom of religion.

In any event, this part of the Draft CIC can be welcomed for finally providing
a coherent systematisation of this area of law at domestic level, thereby moving
away from the current fragmented framework. In some instances, however, the
effective interpretation of certain provisions may prove complex. One example
is Article 56, which criminalises the use of means of warfare prohibited by “cus-
tomary law or international treaties”. This solution could be welcomed as it
opens the possibility of criminalisation to future developments on means of
warfare but must be assessed in light of the principle of strict legality required
by the domestic legal system. Furthermore, its application might require careful
evaluation of the relevant prohibitions in cases where prosecutions are brought
against non-nationals on the basis of universal jurisdiction as it would be re-
quired to identify the relevant obligations incumbent on them.

3.4. The Crime of Aggression
Italy is among the States that have ratified the amendments to the ICC Statute

adopted at the Kampala Conference, through the ratification process carried out

%7 See rules 50 and 52 of the ICRC Customary IHL Study.
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under Law no. 202/2021, which, however, did not include any substantive pro-
visions aimed at domestic implementation. °® As a result, the Draft CIC has pro-
vided an opportunity to identify potential solutions to this sensitive issue, and
has been addressed by the Commission with a number of specific features.

While the content of Article 62 of the Draft CIC reproduces Article 8 bis of
the ICC Statute, as the Commission deliberately avoided any potential expan-
sion of its scope, ® particular attention has been paid to the procedural aspects
relating to the prosecution of this crime. In view of the characteristics of the
crime of aggression — aimed at punishing civilian and military leaders respon-
sible for acts of aggression — the Commission introduced a caveat to the appli-
cation of the principle of universal jurisdiction set out in Article 3(3).

Whereas, for other crimes, the exercise of universal jurisdiction is limited
solely by the presence of the accused on Italian territory, in the case of the crime
of aggression this general requirement is supplemented by the need to obtain
authorisation from the Minister of Justice. It is self-evident that this additional
requirement was introduced to strike a balance between the interest in prosecut-
ing the crime and the potential political impact of such judicial actions.

4. Conclusion

International obligations to criminalise conduct amounting to international
crimes, together with the framework of the Rome Statute based on the principle
of complementarity, underscore the pressing need for the adoption of a Code of
International Crimes. Italy is the only member state of the European Union that
has yet to fully incorporate core international crimes into its domestic legal sys-
tem. '° The enactment of a comprehensive body of legislation implementing in-
ternational criminal law would therefore fill a significant normative gap in the
current framework.

As discussed, Italian criminal law continues to display structural deficiencies
in addressing genocide, crimes against humanity, war crimes, and aggression
consistent with the developments and interpretations advanced before interna-
tional courts and tribunals, as well as within other national jurisdictions. Fur-
thermore, while the general principles of domestic criminal law may, to some
extent, be applied to the prosecution of international crimes, certain exceptions
must be introduced to account for the specific features of international criminal

% Law no. 202 of 10 November 2021, Official Gazette of the Italian Republic no. 287, 2
December 2021.

% See Commission of International Crimes, Report, p. 29.

9 See, however, the legislation on genocide and war crimes mentioned above in footnotes 3-5.
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law, such as regarding the scope of extraterritorial jurisdiction, the responsibil-
ity of military commanders and civilian superiors, and the treatment of immun-
ities and statutes of limitation (see para. 3).

Adopting a Code of International Crimes would also represent a crucial op-
portunity for the Italian legislature to make a meaningful contribution to the
development of an effective and coherent system of international criminal jus-
tice, grounded in the coordinated operation of all mechanisms of individual ac-
countability and in genuine international cooperation, as recent initiatives have
aimed to promote. ' Against this background, the Italian government’s decision
to forgo a systematic and comprehensive reform of the domestic framework on
international crimes appears particularly regrettable. Such a stance constitutes
a step backward in Italy’s alignment with other European and non-European
states that have already taken decisive measures to ensure the full and effective
implementation of international criminal justice.

In light of the current weakening of international institutions, coupled with
growing internal and external pressures on the work of the ICC, national juris-
dictions (and their cooperation) play an increasingly central role in the investi-
gation and prosecution of international crimes. Within this evolving landscape,
a renewed consideration of the Draft CIC appears not only timely but essential
to strengthen the domestic implementation of international criminal law and to
ensure that national legal systems remain responsible components of the
broader architecture of global justice.

"I See Arts. 8 and 14 of the 2023 Ljubljana-The Hague Convention, and Arts. 7 and 10 of the
2019 International Law Commission Draft Articles on Prevention and Punishment of Crimes
Against Humanity.
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