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V1.29. The Council of Europe and Beyond: Children’s
Rights and Intersectionality

di Costanza Nardocci’

«There is currently a broad consensus — including in international law —
in support of the idea that all decisions concerning children,
their best interests must be paramount»'

Summary: § 1. — Introduction: the Child’s Best Interest and its Threefold Lin-
ing. § 2. — The Child’s Best Interest and the Council of Europe: Perspectives
from the European Court of Human Rights. § 3. — A Recessive Weight? The
Best Interest of Children Belonging to Minority Communities. § 4. — And,
Gender: Being a Child and Being a Woman, again, in the European Court of
Human Rights” Case-Law. § 5. - Any Hope Out There? Two Welcomed Judg-
ments by European Courts and Lessons to Learn from the Inter-American
Court on Human Rights.

§ 1. - Introduction: the Child’s Best Interest and its Threefold Lining

The child’s best interest certainly represents more than one of
the core criteria to orient legislators and Courts in sketching laws and
delivering judgments.

It is not even a fundamental right like many others.

Rather, the best interest of the child occupies a prominent position
in human rights and constitutional law.

It embodies a clear-cut rationale, that advocates for its precedence
over all the other interests at stake.

In light of such a peculiar content of the right, several corollar-
ies emerged in the law and national and supranational jurisprudence.

The first is that the child’s best interest should be given proper
resonance every time legislators and Courts deal with the draft of reg-
ulations or the definition of judgments. In other words, the best inter-
est of the child can never be neglected, nor dismissed.

Another point worth mentioning is that the child’s best inter-
est means something more than simply taking the child’s needs into

" Associate Professor of Constitutional Law, Department of Italian and Supranational
Public Law, University of Milan.

! ECtHR, Neulinger and Shuruk v. Switzerland, [Grand Chamber], no. 41615/07, 6 July
2010.

525



Costanza Nardocci

account. Instead of merely balancing the child’s best interest with the
rights of those who happen to entertain a relationship with him or her,
the former implies its prevalence over the other rights. Put differently,
it means that the child’s best interest derogates from the paradigm of
the balance of rights that features legislators” and Courts” activities. It
always prevails or, at least, it should prevail.

Such a reading of the child’s best interest became definitive and
uncontested following the adoption of the United Nations Convention
on the Rights of the Child>.

Moving from Article 3, § 1%, the General Comment on Article 3(1)
clarifies that «the child’s best interests is a threefold concept»*, as a
substantial, interpretative, and procedural right®.

As a substantive right, it implies that the right of the child should
«his or her best interests assessed and taken as a primary consideration
when different interests are being considered»® and, also, that «Article
3, paragraph 1, creates an intrinsic obligation for States, [...] directly
applicable (self-executing) and [...] invoke[able] before a court».

Besides being understood as a substantive right, the child’s best
interest should be conceived as a «fundamental, interpretative legal
principle»”. According to the General Comment?®, this means that
every time «a legal provision is open to more than one interpretation,
the interpretation which most effectively serves the child’s best inter-
ests should be chosen»”’.

Thirdly, the child’s best interest serves as a «rule of procedure» ™
in the decision-making process.

«Whenever a decision is to be made that will affect a specific child
— states the General Comment —[...] the decision-making process must

2 The Convention was adopted the 20th November 1989 by the General Assembly
with resolution No. 44/25. The text can be read at the following link: https://www.ohchr.org/
en/instruments-mechanisms/instruments/convention-rights-child.

% Reference is made to General comment No. 14 (2013) on the right of the child to have
his or her best interests taken as a primary consideration (art. 3, para. 1), that can be read at the
following link: https://www2.ohchr.org/English/bodies/crc/docs/GC/CRC_C_GC_14_ENG.pdf.

Article 3, § 1, reads as follows: «[i]n all actions concerning children, whether under-
taken by public or private social welfare institutions, courts of law, administrative author-
ities or legislative bodies, the best interests of the child shall be a primary consideration».

4 Ibidem.

5 Ibidem. On this, see M. SORMUNEN, Understanding the Best Interests of the Child as a
Procedural Obligation: The Example of the European Court of Human Rights, in Human Rights
Law Review, 2020, 745 ff.; C. BREEN (Ed.), The Standard of the Best Interests of the Child. A West-
ern Tradition, in International and Comparative Law, 2002; C. BREEN, Age Discrimination and
Children’s Rights. Ensuring Equality and Acknowledging Difference, Boston, Martinus Nijhoff,
2016.

6 Ibidem.

7 Ibidem.

8 Ibidem.

o Ibidem.

10 Ibidem.
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include an evaluation of the possible impact (positive or negative) of
the decision on the child or children concerned»''. And the positive
obligation of the Member State is even clearer, in that it requires to
always «explain how the right has been respected in the decision [...];
what criteria it is based on; and how the child’s interests have been
weighed against other considerations, [...]» '

Given the above, the article examines the effective realization of
the child’s best interest in the context of the Council of Europe.

It first considers the case law of the European Court of Human
Rights (ECtHR) to question and verify its adequacy and conformity
to the principle set out under the UN Convention. Second of all, it
intends to tackle how intersectionality is handled when coupled with
the child’s best interest.

The article, therefore, aims to analyze cases of children, who fea-
ture individual traits that make them vulnerable or, at least, affiliated
to already marginalized social groups. The investigation will want to
investigate whether and to what extent intersectionality, as applied to
minors, ensures adequate protection for children or, conversely, it has
not yet been fully adopted as a criterion to safeguard and promote the
best interest of the child.

Eventually, the article intends to draw some conclusions about
the status quo of the child’s best interest in the ECtHR'’s case law, even
considering some recent developments of the jurisprudence delivered
by the Court of Justice of the European Union.

§ 2. — The Child'’s Best Interest and the Council of Europe: Perspectives
from the European Court of Human Rights

The intersectional approach applied to minors represents a signif-
icant step forward in the investigation of the human rights belonging
to the child and of the theoretical implications deriving from the the-
ory of intersectionality .

" Ibidem.

12 Ibidem.

3 The concept of intersectionality is widely known. As a on it, see, extensively and
first and foremost, the Author who theorized for the first this concept. Reference is made
to KW. CreNsHAW, who defined «“intersectionality”, as a concept [...] to denote various
ways in which race and gender interact to shape the multiple dimensions of Black wom-
en’s [...] experiences», see Mapping the Margins: Intersectionality, Identity Politics, and Violence
against Women of Color, in Stanford Law Review, 1991, 1241 ff.; and, also, EADEM, Demarginal-
izing the Intersection of Race and Sex. A Black Feminist Critique of Antidiscrimination Doctrine,
Feminist Theory and Antiracist Politics, Feminist Legal Theories, London, Routledge, 1997. On
this, more broadly and going beyond the status of Black women, intersectionality is a term
used to refer to the intersection and simultaneous agency of a two or more traditional fac-
tors of discrimination, that happen to negatively impact the condition of those who result
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As widely known, the latter has been nurtured in the gender per-
spective, whereas the former gained supranational resonance chiefly
as a result of the already mentioned United Nations Convention on the
Rights of the Child.

However, the efforts in linking intersectionality to children’s
rights are necessary in light of the likelihood, that children suffer from
human rights violations and discrimination as a result of their multi-
ple and intersectional individual qualities, that go well beyond simply
their age.

How intersectionality may be used and applied in the context of
the rights of the child is the research question, that supports the paper.
On this, the present investigation will narrow its scope exclusively to
the European Court of Human Rights and its jurisprudence.

Before examining whether and how the ECtHR applies inter-
sectionality in the context of cases featuring minors, it should first be
recalled, that the European Convention on Human Rights does not
contain any explicit provisions about children and their rights.

The absence of such an explicit safeguard has not, nevertheless,
prevented the ECtHR from recognizing protection for children under
the ECHR.

The principle of the best interest of the child has, therefore, made
its appearance in the ECtHR’s case law. And it did it, emerging from
cases decided by the ECtHR under the perspectives of Articles 5 and
8 ECHR. The system of the European Convention on Human Rights
has, therefore, progressively been accepted to be contaminated by the
United Nations, paving the way to a more robust protection of the
rights of the child.

Following up on the UN Convention on the Rights of the Child
and its Committee’s case law, the ECtHR does not merely plainly rec-
ognize the rights of the child but, most importantly, that the child’s
best interest should always be attributed a prominent role when bal-
anced with other interests at stake in a given case.

Such a reading of the child’s best interest is particularly evident
in the ECtHR’s case law about the recognition of family ties, adop-
tion, child abduction', and (to some extent) even surrogacy of moth-
erhood ™.

possessing at the same time the same protected features. The literature continued to elab-
orate on the concept of intersectionality. Among many others, see D.W. CarBaDO, K.W.
CreENSHAW, V.M. Mays, B. TOMLINSON, Intersectionality: Mapping the Movements of a Theory,
in Du Bois Review: Social Science Research on Race, 2013, 303 ff.

14 See H. KeLLER, C. HERI, Protecting the Best Interests of the Child: International Child
Abduction and the European Court of Human Rights, in Nordic Journal of International Law, 2015,
270 ff.

5 More broadly, on this, see J. Costa, The Best Interests of the Child in the Recent Case
Law of the European Court of Human Rights, in Franco-British-Irish Colloque on Family Law, 2011.
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At the same time, though, the principle of the best interest of the
child has been subject to a variety of interpretations, giving rise to crit-
icisms as to the ECtHR'’s concrete willingness to ensure the prevalence
of the child’s best interest®.

This is true, especially, in all cases where intersectionality had a
role to play. As it will be later examined, immigration — covering both
expulsion and first entry and expulsion cases — represents an interest-
ing point of departure to investigate the ECtHR’s approach towards
the principle of the child’s best interest and to verify its adequacy in
safeguarding the child’s best interest as a substantial right.

Without delving too much into the case law of the ECtHR on chil-
dren’s rights more broadly, which goes far beyond the scope of the
paper, it is, nonetheless, worth recalling the first judgment, where
the Court of Strasbourg recognized the dignity of the rights of the
child and to his/her best interest under the European Convention on
Human Rights.

In Marckx v. Belgium', the European Court of Human Rights
stated, for the first time, that the relationship established between a
single unmarried mother and her daughter amounted to family life
within the meaning of Article 8 ECHR. More significantly, the ECtHR
went on to clarify that Article 8 ECHR imposes positive obligations on
the contracting States. In the case at stake, the positive obligation Bel-
gium failed to comply with was to legally recognize the family ties
existent between the applicant and her mother even though she was
born out of wedlock.

The argument endorsed in Marckx v. Belgium was not but strength-
ened in the years that followed. Thus, in Johnston v. Ireland, the ECtHR
took once again the stand in favor of the safeguard of the rights of chil-
dren of unmarried parents to enjoy family life under Article 8 ECHR.

The interpretation of Article 8 ECHR as a right that protects chil-
dren’s rights even by way of the recognition of positive obligations
on the side of the State found another important confirmation in the
case Kroon and Others v. The Netherlands'. The judgment speaks once
again of positive obligations. The Court of Strasburg found, in partic-
ular, a violation of Article 8 ECHR, in that domestic law did not allow
at that time the recognition of the parental link between a father and

Offers a positive reading of the ECtHR’s approach towards children rights A.F. JACOBSEN,
Children’s Rights in the European Court of Human Rights — An Emerging Power Structure, in The
International Journal of Children’s Rights, 2016, 548 ff.

16 On this, recently, see R. ZAMPERINI, Establishing Parenthood through Adoption and
Surrogacy: A Test Case for the ECtHR Use of the Best Interests of the Child Principle, in Family &
Law, 2024, 1 ff.

7 ECtHR, Marckx v. Belgium, [Plenary], no. 6833/74, 13 June 1979.

18 ECtHR, Kroon and Others v. The Netherlands, [Chamber], no. 18535/91, 27 October
1994.

529



Costanza Nardocci

his daughter, because of the irrebuttable presumption of the existence
of family ties between the child’s mother and her husband. Here, the
emphasis was on the relevance to be attributed to the child’s social
and biological reality that should always prevail over other interests
at stake.

Alongside the protection of the child’s best interest in the context
of family life, another facet soon paved its way in the ECtHR’s case
law. Reference is made to the recognition of children’s right to an iden-
tity which came later with the case Mikulic v. Croatia®® of 2002. Inter-
estingly, although the core of the judgment was once again the recog-
nition of parental ties in that the applicant wanted her paternity to be
established under Article 8 ECHR, the Strasbourg Court shifted its rea-
soning and talked, for the very first time, of a child’s right to have his/
her identity recognized and protected.

Interestingly, although the core of the judgment was, again, the
recognition of parental ties in that the applicant wanted her paternity
to be established under Article 8 ECHR, the Strasbourg Court shifted
its reasoning and talked, for the very first time, the right of the child
to have his/her identity fully recognized and protected under the law.

The case law on minors’ right to personal identity, as a corollary
of the right to private rights under Article 8 ECHR, continues years
later with Odievre v. France® and Godelli v. Italy?'.

Both judgments concerned the applicant’s invoked right to know
his/her identity when biological and social family ties are not over-
lapping, as for adoption cases when the mother chooses to remain
anonymous. Odiévre and Godelli were seemingly about the appli-
cant’s request to national authorities to have access to the information
regarding her biological mother who decided to not have her identity
disclosed. Although the circumstances of the facts were analogous, the
ECtHR concluded, in the first case only, for the non-violation of Article
8, whereas it found a violation of the right to private life in the latter.

Regardless of the rationale behind the different outcomes reached
by the ECtHR, which relied heavily on the differences existing under
the domestic laws regulating adoption, the two judgments reiter-
ate, that minors’ interest in their personal development is “vital” and
“widely recognized in the general scheme of the Convention”.

However, the citizenship of the child’s best interest under the
European Convention is not limited to cases about family ties and
adoption.

¥ ECtHR, Mikulic v. Croatia, [First Section], no. 53176/99, 7 February 2002.
2 ECtHR, Odieévre v. France, [GC], no. 42326/98, 13 February 2003.
2 ECtHR, Godelli v. Italy, [Second Section], no. 33783/09, 25 September 2012.
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Child abduction cases constitute another perspective to exam-
ine how the principle of the best interest of the child permeated the
ECtHR’s case law. Among many, reference should be made to the land-
mark case Neulinger and Shuruk v. Switzerland®, where the Strasbourg
Court significantly recalled that: «there is [...] a broad consensus —
including in international law — in support of the idea that in all deci-
sions concerning children, their best interests must be paramount»*.

Lastly, the more recent case law of the ECtHR about surrogacy
could be regarded as another example of how to balance minors’ best
interests when coupled with those of intended parents unable to con-
ceive naturally.

Lastly, the more recent ECtHR’s case law about surrogacy of
motherhood could be regarded as an additional example* of how to
balance minors’ best interest when coupled with the rights invoked by
the intended parents, meaning those who are unable to conceive natu-
rally and who find themselves compelled to resort to different means,
such as IVF technologies or surrogacy.

Although, until now, no judgment has been centered on the con-
ventionality of surrogacy of motherhood per se, since the two cases
issued against France, Mennesson® and Labassee®, the Court of Stras-
bourg has, nevertheless, endorsed a clear-cut approach when asked to
rule on the legal status of the child born as a result of surrogacy per-
formed abroad?.

The issue the ECtHR has repeatedly addressed concerns the
means by way recognizing or, vice versa, denying the establishment of
legal bonds between the child born out of surrogacy and the intended
parents within legal systems which, conversely, prohibit the practice
at stake. The relevance of such case law revolves around the response
of the Court of Strasburg, which made it realize the best interest of the
child.

In the above-mentioned judgments against France and, even more
recently, in the opinion delivered against France by the Grand Cham-
ber under Protocol No. 16, the ECtHR states that the transcription of
the birth certificates formed abroad in cases of surrogacy of moth-
erhood should be allowed to safeguard the child’s best interest. The
rationale is that the “guilt” of the intended parents, who acted in vio-

2 ECtHR, Neulinger and Shuruk v Switzerland, [GC], no. 41615/07, 6 July 2010.

% Ibidem.

# See, also, ECtHR, Paradiso and Campanelli v. Italy, [GC], no. 25358/12, 24 January
2017.

% ECtHR, Mennesson v. France, [Fifth Section], no. 65192/11, 26 June 2014.

2% ECtHR, Labassee v. France, [Fifth Section], no. 65941/11, 26 June 2014.

# On the French case, see I. REIN LESCASTEREYRES, Recognition of the parent-child rela-
tionship as a result of surrogacy and the best interest of the child, in ERA Forum, 2015, 149 ff.
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lation of domestic law, should not be suffered by the newborn. Hav-
ing established that the consequence is that minors born abroad fol-
lowing a surrogacy agreement will be entitled to a family regardless
of the non-overlap between biological and social parenthood. In other
words, the fracture between the two forms of parenthood cannot in
itself justify the State in its attempts to deny the child his/her rights,
especially the right to enjoy private and family life.

§ 3. — A Recessive Weight? The Best Interest of Children Belonging to
Minority Communities

The first example of intersectionality, when it comes to children
and their rights, revolves around the intersection of age, race, ethnic-
ity, and national origin.

All these individual traits are, in fact, at the core of the ECtHR's
case law on minors belonging to migrant communities concerning,
more especially, first entry and forced expulsion cases.

Both these cases show all the difficulties the Court of Strasbourg
has to confront in balancing States” margin of appreciation in the field
of migration, regarded as a matter about domestic law only, on the one
hand, and the obligation to ensure the paramount protection to the
best interest of the child, on the other.

There is a preliminary point to make, that features the approach
of the ECtHR in cases involving immigrant children. When the child
belongs to a minority community, his/her best interest is not always,
in fact, recognized and protected by the ECtHR as Article 3 of the UN
Convention on the Rights of the Child suggests. On the opposite, at
least until now, the ECtHR has instead frequently adopted a mutable
approach. The principle of the best interest of the child has, thus, not
always oriented the Court of Strasbourg in delivering its judgments.
Rather, several cases emphasize the subsidiary nature of the ECtHR
and its inclination to defer the definition of the legal issue at stake to
the discretion of the respondent State. Such a wandering attitude of the
ECtHR, which attributes a recessive weight to the best interest of the
child when belonging to minority groups, emerges very clearly, as said
when migration is concerned.

On this, the starting point is the interpretation of migration as a
matter not subject to the scrutiny of a supranational Court as involving
delicate issues of domestic relevance.
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The ECtHR soon endorsed such an approach. In Abdulaziz, Cabales,
and Balkandali v. the UK*, the ECtHR held that contracting States are
sovereign in deciding who should be allowed to reside on their terri-
tories and that Article 8 ECHR does confer no right to immigrants to
choose where to reside and where to live. At the same time, though,
the ECtHR also clarified that States” wide margin of appreciation may
be reduced when the right to enjoy family life is at stake, as in family
reunification cases when there is a need to stabilize the applicant’s sta-
tus to be granted his/her permit to be reunited to his/her family mem-
bers.

In short, there is a positive response in cases featuring the reunifi-
cation of family members, whereas a more restrictive approach under-
pins the ECtHR’s case law on expulsion cases.

Sen v. The Netherlands® is one of the first cases about migration
and children’s rights.

The applicants, a couple of Turkish nationals, complained about
the infringement of their right to family life, because of the rejection
of domestic authorities of the request for a residence permit for their
daughter. While asked to decide whether domestic authorities were
under the obligation to allow family reunification in the case at stake,
the ECtHR took the view that, although States” are afforded a wide
margin of appreciation as the ECHR recognizes no right to reside
on a territory, the refusal to grant the child to live with her parents
amounted to a violation of Article 8 ECHR™.

While Sen v. The Netherlands ensured the protection of the right
of the child to be reunited with her family, it was only in 2006, in
Rodrigues Da Silva and Hoogkamer v. the Netherland?, that the ECtHR
explicitly spoke of the best interest of the child*, linking it to the find-
ing of the violation of Article 8 ECHR.

It goes beyond the scope of the paper to examine every case the
ECtHR dealt with the child’s best interest in migration cases.

However, although the ECtHR does not recognize the principle
of the best interest of the child as a key factor in deciding in favor of
immigrant children in forced expulsion and first entry cases, it none-
theless states that it should be considered among other factors and

% ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, [Plenary], nos. 9214 /80,9473 /81,
9474 /81, 28 May 1985.

2 ECtHR, Sen v. The Netherlands, [Third Section], no. 1859/03, 21 December 2021.

% See, also, ECtHR, Tuquabo-Tekle and Others v. the Netherlands, 1 December 2005;
ECtHR, Osman v. Denmark, [First Section], no. 38058/09, 14 June 2011.

' C. SmyTH, The Best Interests of the Child in the Expulsion and First-Entry Jurisprudence
of the European Court of Human Rights: How Principled Is the Court’s Use of the Principle, in Eur.
J. Migration & L., 2015, 74 ff.

32 See § 44.
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given also a proper resonance. Jeunesse v. The Netherlands® is an inter-
esting example of a judgment that testifies of the lack of a decisive
weight of the child’s best interest but of its determinant role, in con-
junction with other elements — such as country ties, age, family bonds
—, in concluding in favor of the child. But even sooner than Jeunesse
and in forced expulsion cases, there was at least one significant excep-
tion. In Maslow v. Austria®, which concerned the forced expulsion of
a six-year-old child, the Grand Chamber found a violation of Article 8
ECHR, because domestic authorities did not take into proper account
the child’s best interest which should be given paramount impor-
tance®.

More recently, a new room for the best interest of the child was
made in M.H. and Others v. Croatia® about the collective expulsion of
14 individuals of Afghan origin, which resulted in the death of a six-
year-old child.

Besides the relevance of the judgment from the perspective of the
ECtHR'’s case law on collective expulsion under Article 4, Protocol
No. 4, ECHR, it is worth recalling the arguments sustained by Judge
Turkovic in its concurring opinion. In recalling Article 22 of the UN
Convention on the Rights of the Child¥, Judge Turkovic suggests that
a different test should be applied by the ECtHR to children in migra-
tion cases due to their vulnerability. In the Judge’s view, «it is neces-
sary to emphasize that, in compliance with obligations stemming from
international law, States are required to take appropriate measures to
ensure that a child seeking refugee status, whether unaccompanied or
accompanied by his or her parents or by any other person, receives
appropriate protection and humanitarian assistance [...]»* and that,
even more importantly, «[t]his obligation exists in respect of all chil-
dren, regardless of their nationality and immigration status».

3 ECtHR, Jeunesse v. The Netherlands, [GC], no. 12738/10, 3 October 2010.

3 ECtHR, Maslow v. Austria, [GC], no. 1638/03, 23 June 2008.

% See § 83. Contra, see ECtHR, Berisha v. Switzerland, [Second Section], no. 948/12, 30
July 2013.

Y % ECtHR, M.H. and Others v. Croatia, [First Section], nos. 5670/18, 43115/18, 18
November 2021. For a note on the novelties of the case, see ]. bE CoNINCK, Mh and Others v.
Croatia: Resolving the Jurisdictional and Evidentiary Black Hole for Expulsion Cases?, in Strasbourg
Observer, 2022, Link: https://strasbourgobservers.com/2022/01/14/mh-and-others-v-croatia-resolv-
ing-the-jurisdictional-and-evidentiary-black-hole-for-expulsion-cases/.

¥ Article 22, § 1, reads as follow: «States Parties shall take appropriate measures to
ensure that a child who is seeking refugee status or who is considered a refugee in accor-
dance with applicable international or domestic law and procedures shall, whether unac-
companied or accompanied by his or her parents or by any other person, receive appropri-
ate protection and humanitarian assistance in the enjoyment of applicable rights set forth
in the present Convention and in other international human rights or humanitarian instru-
ments to which the said States are Parties».

% Concurring Opinion of Judge Turkovi¢, § 5.

¥ Ibidem.
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Whether this reasoning will pave the way to a new season of the
ECtHR'’s case law is hard to say, but it no doubt summarizes at best the
ultimate goal of true human rights protection to all children, regard-
less of their nationality, race, or ethnicity.

§4.- And, Gender: Being a Child and Being a Women, again, in the
European Court of Human Rights Case-Law

Another perspective to investigate the weight attached to the
principle of the best interest of the child deals with the ECtHR’s case
law on violence against little girls. Although the case law is limited, it
nevertheless offers interesting insights as to the Court of Strasbourg’s
approach towards cases where age intersects with gender and, also,
with culture.

Reference should be made to the ECtHR’s case law on female gen-
ital mutilation (FGM) and forced marriages®.

Both practices constitute forms of violence against women as
established under the Council of Europe’s Istanbul Convention under
Articles 39 and 37 respectively. These two provisions should be read in
conjunction with Article 42 of the Istanbul Convention which excludes
the applicability of the cultural defense doctrine before conducts, such
as those of female genital mutilations and forced marriages, which vio-
late fundamental human rights.

Despite the universal condemnation of these practices, the few
cases delivered by the ECtHR on female genital mutilations and forged
marriages do not effectively respond to the submissions of the appli-
cants, relying on questionable use of the margin of appreciation doc-
trine. And, this, is only in the best-case scenario since very often appli-
cations invoking the violation of rights protected under the European
Convention of Human Rights were declared inadmissible by the Court.

Concerning female genital mutilation, the ECtHR developed a
case law consistent with the prohibition of the conduct because consid-
ered in violation of Article 3 ECHR as a form of inhuman and degrad-
ing treatment.

Although the uncontested qualification of female genital muti-
lations as ill-treatments within the meaning of Article 3 ECHR, the
Court of Strasbourg has not yet gone too far to sanction States” deci-
sions to expel migrant women and young girls when there is a true risk

% On this, recently and with respect to how European Courts react towards forced
marriages, see C.M. ZAMORA-GOMEZ, The Best Interests of Refugee Girls Victims of Forced Mar-
riage in the European Justice: Family Reunification and Private Life, in Ordine internazionale e dir-
itti umani, 2024, 283 ff.

535



Costanza Nardocci

of being subjected to female genital mutilations once returned to their
home country.

That is to say that, when the ECtHR confronts itself with States’
policies on migration, recessive weight is attributed to the best interest
of the child. Since the ECtHR claims to have no competence to judge
domestic regulations about forced expulsions because States are con-
sidered better placed and afforded therefore a wide margin of appre-
ciation, cases of violence against women and girls end up not being
sanctioned under the European Convention of Human Rights.

One of the first cases where the ECtHR was asked to judge the
compliance with the ECHR of female genital mutilation was Collins
and Akaziebie v. Sweden*'. The case was about a Nigerian woman who
sought asylum in Sweden when she was 25 years old and pregnant
because she wanted to avoid being subjected to female genital mutila-
tion. Moreover, the applicant also claimed, that in Nigeria women had
to undergo a serious type of FGM at childbirth and that she wished to
protect her daughter from being forcibly subject to such a practice. In
its judgment, the ECtHR, first, held that «it is not in dispute that sub-
jecting a woman to female genital mutilation amounts to ill-treatment
contrary to Article 3 of the Convention. Nor is it in dispute that women
in Nigeria have traditionally been subjected to FGM and some extent
still are»*>. However, it subsequently declared the application mani-
festly ill-founded, because the applicant failed to prove and substanti-
ate that she and her daughter were exposed to a real and concrete risk.

Without relying on the obstacles represented by migration domes-
tic policies and recalling the margin of appreciation doctrine, the line
of reasoning that places on the applicant’s side the burden of the proof
of the recurrence of a serious risk is highly controversial. It neglects the
vulnerability of the applicant and it does it especially when the ECtHR
chooses to avoid applying the rule of the inversion of the burden of the
proof, conversely, admitted in discrimination cases.

On this, the weaknesses of Article 14 ECHR emerge very clearly.

Parties do not invoke Article 14 ECHR in conjunction with Arti-
cle 3 ECHR and, as a consequence, the Court of Strasburg has an easy
job in refusing to.

Therefore, not only does the ECtHR avoid acknowledging the
unequal treatment the applicant and her daughter(s) are exposed to,
but it also refuses to recognize the vulnerability of the victims and to
ensure a proper realization of the principle of the parity of the arms,

4 ECtHR, Collins and Akaziebie v. Sweden, [Third Section], no. 23944 /05, 8 March 2008.
42 Ibidem.
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which, on the opposite, would suggest that the proof of the lack of risk
should be shifted on the respondent State’s side.

Unfortunately, the approach described above has so far never
been abandoned by the ECtHR. To date, there are no ECtHR judg-
ments that result in findings of violation of the European Convention
in an FGM case.

Other cases shared the same fate as Collins and Akaziebie v. Sweden.
This is for R.B.A.B. and Others v. The Netherlands* and Sow v. Belgium*,
where the ECtHR found no violation of Articles 3 and 13 ECHR. In the
latter, the finding of non-violation was based on the age and economic
conditions of the applicant, who could not be considered “vulnerable”
in the ECtHR's view.

The second case to consider is child marriages.

Like in FGM cases, the ECtHR rarely faced the issue. Despite the
Istanbul Convention nowadays including forced marriages among the
major forms of violence against women, the ECtHR had the chance to
address at least two of their main traits in its, although scarce, case law:
age and consent.

About age, neither Article 12 of the ECHR, nor the Istanbul Con-
vention set a minimum marriageable age. The omission is controver-
sial, in that it weakens the scrutiny on the compliance with both Con-
ventions of marriages contracted among individuals of very young
age. Indeed, the Istanbul Convention speaks generally of forced with-
out distinguishing between forced and child marriages, which rep-
resents a subgroup of the former, but it is certainly a pity that the Coun-
cil of Europe Convention on Violence against Women and Domestic
Violence does not contemplate both manifestations of the conduct of
forcibly oblige someone to marry someone else when he/she has not
reached yet the legal age.

Besides the criticisms of the wording used by the Istanbul Con-
vention under Article 37, the ECtHR was confronted with the issue of
compliance with the European Convention of the request to recognize
a marriage contracted abroad between two individuals one of whom
was 14 years old.

In Z.H. and R.H. v. Switzerland®, the case revolved around the
applicants’ request to be granted asylum in Switzerland as a married
couple, although the marriage had been contracted in a third Country
allowing for child marriages. The refusal of Swiss authorities to recog-

4 ECtHR, R.B.A.B. And Others v. The Netherlands, [Third Section], no. 7211/06, 7 June
2016.

# ECtHR, Sow v. Belgium, [Second Section], no.27081/13, 19 January 2016.

% ECtHR, Z.H. and R.H. v. Switzerland, [Third Section], no. 60119/12, 8 December
2015.
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nize the legal effects of the marriage contracted abroad was, therefore,
at the core of the judgment of the ECtHR, which was asked to decide
whether the denial to recognize the applicants as a married couple
amounted to a violation of Article 8 ECHR.

As the case concerned both immigration and family life, the Court
of Strasbourg recalled, that the Contracting States cannot be said to be
under the positive obligation to allow aliens on their territory and to
recognize family ties established abroad.

Since the question of the marriageable age, the ECtHR stated that
«Article 8 of the Convention cannot be interpreted as imposing on any
State party to the Convention an obligation to recognize a marriage,
religious or otherwise, contracted by a 14-year-old child. Nor can such
obligation be derived from Article 12 of the Convention»*. Addition-
ally, the ECtHR emphasized that «Article 12 expressly provides for the
regulation of marriage by national law, and given the sensitive moral
choices concerned and the importance to be attached to the protection
of children and the fostering of secure family environments, [it] must
not rush to substitute its judgment in place of the authorities who are
best placed to assess and respond to the needs of society»*.

In the Court’s view, therefore, in denying the recognition of the
legal effects of the religious marriage between the first and the sec-
ond applicant, the State has not overstepped its margin of apprecia-
tion which is even wider in light of the immigration facets of the case.

Unfortunately, this is the only case, where the Court of Stras-
bourg delivered a judgment on the marriageable age and on the con-
sequences of forced marriages contracted abroad in States that do not
allow neither forced nor child marriages.

However, the ECtHR added another piece to the interpretation
of Article 12 ECHR back in 1987 in M. v. the Federal Republic of Ger-
many*, where it was confronted with the issue of the spousal’s consent
to marry, where the Court held that generally speaking, a forced mar-
riage would violate the right to marry of the party not giving consent.
The Commission also stated that the right to marry did not include a
right to marry a deceased. Another case to mention is Tuquablo Tekle v.
the Netherlands®.

Although the ECtHR did not tackle the issue in its subsequent
case law on Articles 8 and 12 ECHR, the Council of Europe took a clear
stand against child marriages.

% Cfr. §44.

47 Ibidem.

# ECtHR, M. v. Federal Republic of Germany, [Plenary], no. 10307/83, 6 March 1984.

¥ ECtHR, Tuquablo Tekle v. the Netherlands, [Third Section], n0.60665/00, 1 Decem-
ber 2005.
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In 2005, the Parliamentary Assembly adopted a first resolution,
Forced marriages and child marriages®, condemning the practice which,
according to the available data, affects predominantly women and
young girls belonging to minority communities.

The Resolution very clearly underlines the intersectional facets of
the practice. It hinges on gender, ethnicity, and national origin to iden-
tify the victim’s ideal type, and relies on culture, customary practices,
and traditions as the main causes behind the conduct at stake.

Another aspect worth mentioning concerns the definition, which
explicitly centers on the recurrence of forced marriages in cases of lack-
ing consent, suggesting, thus, a more convincing definition than the
later adopted by the Istanbul Convention under Article 37°'. The Res-
olution, ultimately, features a long list of commitments for the mem-
ber States, including amendments to national laws to: ensure «18 years
as the minimum statutory age of marriage for women and men»*; and
«make it compulsory for every marriage to be declared and entered by
the competent authority in an official register»®. Particularly import-
ant from the here endorsed perspective is the reference to the child’s
best interest when it comes to the recognition of forced or child mar-
riages contracted abroad. The Resolution affirms that the State should
«refrain from recognizing forced marriages and child marriages con-
tracted abroad except where recognition would be in the victims’ best

% The fulltext is available here: https://assembly.coe.int/nw/xmil/XRef/Xref-XML2HT-
ML-en.asp?fileid=17379&1ang=en. The United Nations likewise took a stand against forced
marriage with Resolution no. 75/167, 2020, about Child, early and forced marriage.

51 See, also, Article 16, § 2, United Nations Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW) and the CEDAW Committee’s General Rec-
ommendation no. 21 on equality in marriage and family relations, that recognizes 18 years
old as the minimum age of marriage. See, also, the Joint Recommendation No. 31 adopted
by the CEDAW Committee and the Committee on the Rights of the Child, that states that:
«the States parties to the Conventions adopt or amend legislation with a view to effective-
ly addressing and eliminating harmful practices. In doing so, they should ensure (f) That a
minimum legal age of marriage for girls and boys, with or without parental consent, is estab-
lished at 18 years» and that «States to enact, enforce and uphold laws concerning a minimum
age of marriage, to monitor their application and to progressively amend laws with lower
minimum ages of marriage and/or ages of majority to 18 and engage all relevant authori-
ties to ensure that these laws are well known». Link: https://www.ohchr.org/en/documents/gen-
eral-comments-and-recommendations/joint-general-recommendation-no-31-committee. Also, the
European Union, through the European Union Agency for Fundamental Rights tackled the
issue at stake in its report, Addressing forced marriage in the EU: legal provisions and prom-
ising practices, 2014.

2 Accordingly to the Istanbul Convention, «1. Parties shall take the necessary legis-
lative or other measures to ensure that the intentional conduct of forcing an adult or a child
to enter into a marriage is criminalised. 2. Parties shall take the necessary legislative or oth-
er measures to ensure that the intentional conduct of luring an adult or a child to the territo-
ry of a Party or State other than the one she or he resides in with the purpose of forcing this
adult or child to enter into a marriage is criminalised».

% See § 14.
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interests concerning the effects of the marriage, particularly to secure
rights which they could not claim otherwise»>*.

The Parliamentary Assembly of the Council of Europe addressed
once again the issue of forced marriages in 2018 with Resolution No.
2233, Forced Marriage in Europe®, which invites the Member States to
refrain from recognizing within their legal systems forced or child
marriages contracted abroad, regardless of the legality of the conduct
in the State of origin.

Beyond the implications, these cases bring with them as they are
strictly bound to immigration and, therefore, with an area featuring a
wide margin of appreciation of the contracting States, the trend of the
ECtHR’s case law proves to be inadequate to ensure the effective safe-
guard of the rights of the young girls involved.

Both when it comes to FGMs and child or forced marriages, the
ECtHR never takes into proper consideration the provisions of the
Istanbul Convention, which qualify the two conducts at stake as forms
of violence against women, meaning forms of discrimination based on
gender and human rights violations.

The balance among the interests at stake, which ensures the pres-
ervation of States’ policies in migration, is highly controversial and it
does not comply, among others, with the principle that requires recog-
nizing the paramount relevance of the child’s best interest.

The refusal to acknowledge the gendered facet of the case
emerges even when the victim belongs to the majority and the affili-
ation to a minority group culturally diverse from the majority has no
role to play. In R.B. v. Estonia®, a 4-year-old young girl was sexually
abused by her father which invoked the violations of Articles 3 and
8 ECHR. Although the European Court found the violations of the
European Convention, there is nothing in the judgment to suggest that
the ECtHR recognized the fact that the child was exposed to violence
rightly because she was a young girl. What matters in the ECtHR'’s
view is only the age of the victim.

The wrong interpretation of the conduct of sexual violence as a
form of gender-based discrimination represents, therefore another
plain example of the difficulties of the ECtHR in adding value to inter-
sectionality.

The second criticism deals with the refusal to endorse intersection-
ality. Although the cases examined above commonly featured an ideal
type of victim, who is a young woman or a minor (female) ethnically

5 See § 14.2.

% The fulltext is available here: https://assembly.coe.int/nw/xmil/XRef/Xref~-XML2HT-
ML-en.asp?fileid=25016&lang=en.

% ECtHR, R.B. v. Estonia, [Third Section], no. 22597 /16, 22 June 2021.
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and culturally diverse compared to the majority, ethnicity, and culture
are never taken into consideration by the ECtHR. In other words, not
only does the ECtHR avoid protecting the child’s best interest. What's
more, it likewise omits to recognize the intersectional facets of the case
and, thus, contributes to creating a status of even higher vulnerability
suffered by the victim.

Thus, when gender and culture come into play, the best inter-
est of the child does not weigh as much as it should and it does not
play any role regardless of its substantive, interpretative, or proce-
dural nature.

As in migration cases, that similarly features an element of inter-
sectionality since the child is not only a minor but at the same an indi-
vidual whose ethnicity and national origin differ from the majority,
even when gender comes into play, the Court of Strasbourg sidelines
the child’s best interest and departs from its jurisprudence as described
above under paragraph No. 2.

In short, it seems that strangely and somehow — even not always™ —,
intersectionality weakens the principle of the best interest of the
child. The ECtHR’s case law shows that intersectionality paradoxi-
cally undermines the protection best interest of the child, especially
when young girls are concerned. Instead of guiding the ECtHR to pro-
vide a higher level of protection to children belonging to marginal-
ized groups, it has seldom been used by the ECtHR to shift its scru-
tiny from the status of the child to other issues, and vice versa, entail-
ing a wide margin of appreciation of the contracting States, confining
its judgment to the recognition of its incompetence in reaching a judg-
ment on the case.

57 Reference is made to the ECtHR’s case-law on forced sterilizations. See ECtHR,
V.C. v. Slovakia, [Fourth Section], no. 18968/07, §§ 116-19, 8 November 2011; ECtHR, N.B. v.
Slovakia, [Fourth Section], no. 29518/10, 12 June 20128§ 79-80; ECtHR, I.G. and Others v. Slo-
vakia, [Fourth Section], no. 15966/04, § 123-25, 13 November 2012.

% An exception to such approach is Cam v. Turkey ([Second Section], no. 51500/08,
23 February 2016, § 67), when the European Court recognized, for the very first time, the
vulnerability of children with disabilities, although not explicitly referring to intersection-
ality. Likewise, even not about children, the ECtHR emphasized the status of particular
vulnerability in few but worth mentioning cases, as in Opuz v. Turkey ([Third Section], no.
33401/02, 9 June 2009) — intersection between gender and ethnicity — (§194), and the land-
mark case B.S. v. Spain, [Third Section], no. 47159/08, 24 July 2012, (§ 62), about a woman
working as a prostitute.
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§ 5. - Any Hope Out There? Two Welcomed Judgments by European
Courts and Lessons to Learn from the Inter-American Court on
Human Rights

Despite the difficulties in tracing a coherent trend in the ECtHR’s
case law about children’s rights and intersectionality, there are none-
theless two elements to underline.

The first is the tendency to fully safeguard the best interest of the
child in cases where intersectionality does not have a prominent role
to play because the child concerned is not featured by additional traits
that could somehow undermine the predominance of his/her rights in
the balance among the interests at stake.

On the other hand, turning to the second point, the ECtHR’s
case law on migrant children and young girls victims of forms of vio-
lence reflects the opposite approach. As examined above, young girls
exposed to female genital mutilations, child marriages, and sexual
abuses, and migrant children at risk of being expelled or denied family
reunification are not always safeguarded in their rights, nor protected
as bearers of a right that should always, at least theoretically, prevails.

Beyond the described challenges in attracting intersectionality
in the context of children’s rights, in Europe, recent times testify to a
smooth change.

In 2023, in G.T.B. v. Spain®, the ECtHR recognized for the very
first time the right to a birth certificate in a case of prolonged delay in
registering a birth certificate formed abroad, in the case at stake the
birth certificate of a child born in Mexico in Spain. The ECtHR found
a violation of Article 8, considering that the long procedure required
to register the birth certificate formed abroad resulted in a violation of
the right to identify and to identify, in that the delays caused the child
severe psychological and physical sufferings®.

G.T.B. v. Spain builds on C. v. Italy®', where the lack of transcrip-
tion of a birth certificate formed abroad, as a result of a surrogacy
agreement, was found in violation of Article 8 ECHR because in vio-
lation of the right of everyone, every child in the case at issue, to have
his/her identity fully recognized, also in light of the negative conse-
quences deriving from a status of stateliness.

In 2024, it was, instead, the Court of Justice of the European Union
(ECJ) to upheld and properly value the intersectional approach®.

¥ ECtHR, G.T.B. v. Spain, [Fifth Section], no. 3041/19, 16 November 2023.

€ On this, see, also, the UN Committee on the Rights of the Child, General comment
No. 13 (2011) on The right of the child to freedom from all forms of violence.

¢ ECtHR, [First Section], no. 47196/21, 31 August 2023.

¢ EU ECJ, WS v. Intervyuirasht organ na Darzhavna agentsia za bezhantsite pri Minister-
skia savet (C-621/21), 16 January 2024. About the judgement, please see C. NarRDOCCI, Le
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Though the circumstances of the case did not involve a minor, the
judgment is nonetheless worth mentioning, because the EC]J, for the
first time, stated, that being a victim of domestic violence constitutes
a reasonable cause to invoke international protection for women seek-
ing asylum.

The fact that the EC] recognized that migrant women exposed
to domestic violence should be regarded as members of a vulnerable
community left open the question as to whether the Court of Justice
will reach the same conclusion in the future in cases involving young
girls seeking asylum because of the risk of being victims of forms of
violence in their Country of origin.

Moreover, it will be interesting to monitor the extent to which the
ECJ’s judgment will influence the ECtHR, favoring a more frequent
resort to the intersectional approach endorsed in B.S. v. Spain®, but not
emphasized as it should have in the following case-law.

As shown in the jurisprudence examined above about minors
belonging to migrant communities and young girls similarly affiliated
to a minority, intersectionality is an inherent feature of the case and its
denial amounts to a lack of protection of children’s rights favoring a
wrong interpretation of the principle of the best interest of the child.

While in Europe intersectionality has not been fully adopted by
Courts yet, the scenario is significantly different in the Interamerican
system of human rights.

The InterAmerican Court of Human Rights recognized, in fact,
the concept of intersectionality and intersectional discrimination, as
a form of differential treatment that grossly weakens individual sta-
tus and rights in 2015 in Gonzdlez Lluy et al. v. Ecuador®. The case con-
cerns a three-year-old girl, who has been infected with HIV as a result
of a blood transfusion. In finding the violation of the InterAmerican
convention, the InterAmerican Court explicitly upheld the intersec-
tional approach, stating that in the case at issue «numerous factors of
vulnerability and risk of discrimination intersected that were associ-
ated with her condition as a minor, a female, a person living in pov-
erty, and a person living with HIV» — with the consequence that — «[t]
discrimination experienced by [the victim] was caused not only by
numerous factors but also arose from a specific form of discrimina-

donne (di minoranza) e il diritto di protezione sussidiaria nella prima decisione della Corte di Gius-
tizia in tema violenza contro le donne, in Quaderni costituzionali, 2024, 448 ff.

% For a comment on the ECtHR's judgement, see, among others, M. LA BARBERA, M.
CRruUELLS LOPEZ, Toward the Implementation of Intersectionality in the European Multilevel Legal
Praxis: B. S. v. Spain, in Law & Society Review, 2019, 1167 ff.

¢ InterAmerican Court of human rights, Gonzdlez Lluy et al. v. Ecuador, 1 Septem-
ber 2015. The fulltext of the judgment is available here: https://jurisprudencia.corteidh.or.cr/
en/vid/883975808.
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tion that resulted from the intersection of those factors; in other words,
if one of those factors had not existed, the discrimination would have
been different»®.

Such an understanding of the notions of intersectionality and
intersectional discrimination, as a separate form of discrimination, has
not yet permeated the ECtHR's case law as it emerges in cases involv-
ing minors, but also in the increasing jurisprudence on violence against
women and domestic violence.

Despite the criticisms, there is still hope that the European Court
of Human Rights will begin taking into consideration the case-law of
the other major regional human rights body allowing its jurisprudence
to learn from the latter and to eventually fully recognize and imple-
ment intersectionality under the European Convention.

Abstract

The principle of the child’s best interest, as established in the United Na-
tions Convention on the Rights of the Child, holds a prominent role in hu-
man rights law as a substantive, interpretative, and procedural right. Within
the framework of the Council of Europe, this principle is applied in cases ad-
judicated by the European Court of Human Rights (ECtHR), particularly con-
cerning family ties, migration, violence, and identity. While the ECtHR has
acknowledged the child’s best interest, significant inconsistencies arise in its
application, especially when addressing vulnerable groups such as girls and
children from minority or migrant communities. Intersectionality — recogniz-
ing the compounded effects of overlapping social categories like age, gender,
and ethnicity — has not been fully integrated into the ECtHR’s jurisprudence,
resulting in insufficient protection in cases involving such vulnerabilities. A
comparative perspective highlights the broader adoption of intersectionality
by the Inter-American Court of Human Rights, which has strengthened pro-
tections against intersectional discrimination. Greater consistency and inclu-
siveness in applying the child’s best interest principle within the European
human rights framework could address existing gaps, ensuring stronger safe-
guards for all children, particularly those at the intersection of multiple forms
of discrimination.

& Cfr. § 290.
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