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ABSTRACT

The paper offers a concise introduction to the special issue of Ethics e Politics “Rethinking the
Sources of Normativity in Ethics”. To this purpose it outlines the intellectual scenario within
which the contributions of this special issue are embedded and the overarching goal of redefining
the question on the sources of moral normativity through an interdisciplinary framework. The
paper moreover provides an overview of each contribution categorized in thematically
distinguished areas.

KEYWORDS

Normativity; Ethics, Primatology; Sociology; Law;

Christine Korsgaard’s mfluential 1992 Tanner Lectures on Human Values
mitiated a lively debate m philosophy over the identification of the sources of
normativity in the field of ethics. Several emient scholars i contemporary
philosophy have contributed to this debate. C.A. Cohen, R. Geuss, T. Nagel, and
B. Williams have provided significant observations i their excellent commentary
to Korsgaard's Tanner Lectures; the debate has also attracted the attention of
scholars from the fields of phenomenological and of hermeneutic philosophy in
recent publications. Such manifold theoretical perspectives, developed over the last
two decades, provide us with tools to undertake the effort of understanding the
conditions for the appearance of the normative profile of ethical concepts and
judgments, 1.e. the source of their cogency and therefore their ability to guide our
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actions. Nevertheless, in addition to the various responses offered by philosophical
mquiry (from Korsgaard's neo-Kantian solution to Crowell's Heideggerian one)
there are others that have crossed the boundaries of the philosophical debate,
investing other fields of mquiry and revitalizing the ambitious Nietzschean project
of tracing a genealogy of morality.

In some cases, such genealogy has, in current studies, taken on a phylogenetic
point of view, addressing the goal of outlining a natural history of human morality
(e.g. M. Tomasello; R. Wrangham). Other studies have pursued an ontogenetic
perspective of sociological nature (e. g. E. Fittipaldi; M. Tomasello), based on child
psychology and psychoanalysis; in such cases, psychologists, sociologists, and
anthropologists have committed to 1dentifying the different sources of normativity,
highlighting the role played by phenomena such as cooperation, education, and
aggression 1n the process of development of the ethical sphere.

Such a diverse and interrelated set of questions 1s addressed by this special 1ssue
of Ethics and Politics. The present 1ssue brings together some of the most fruitful
results from the debate around ethical normativity in different disciplines. Starting
from an interdisciplinary perspective, our aim is to outhne and analyse the
conditions of the emergence of ethical normativity.

For this purpose the 1ssue collects contributions from representative authors who
have addressed, and do address today, the question of the origin of normativity, in
different fields of knowledge: law, primatology, sociology, psychoanalysis, and
philosophy. In this sense, the 1ssue 1s meant to embrace mvestigations that focus
both on the problem of the genesis of moral concepts as well as works interrogating
the sources of the normative claims put forth by moral conceptions. Therefore, the
volume takes up the Nietzschean question about the conditions by which human
beings create value judgments, but it moreover attempts to answer the closely related
question, posed by Korsgaard, concerning the nght of these concepts and
judgments to 1impose laws on us.

Richard Wrangham, in his contribution 7he execution hypothesis for the
evolution of a morality of fairness, first inquires into such questions by pursuing an
evolutionary perspective. To explain why humans tend to behave morally, the
primatologist brings to light the causal hink between the fact that human beings are
the only species known to have a morality of fairness, and the fact that they are the
only species 1n which the social hierarchy 1s headed by an allance (a ‘reverse
dominance hierarchy’). It 1s argued that the outcome of this alliance exercises a
powerful selective pressure against antisocial behaviour and in favour of pro-
sociality, which elicits the emergence of normative emotions.

Wrangham’s ample phylogenetic perspective 1s complemented by the
ontogenetic approach of Edoardo Fittipaldi’s contribution. Focusing on normative
emotions, Fittipaldi claims that norms are to be understood as expectations based
on “normative” emotions. The author’s argument 1s that anger, indignation, disgust,
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guilt, shame, and pride are the primary “normative” emotions which derive from
the interaction between infant and caregiver.

Natalia Satokhina and Andreas Funke address the issue of normativity in the
field of Law. Satokhina’s contribution 1s a Hermeneutic Account of Normativity of
Law. Addressing the theory of hermeneutic experience as an experience of
understanding, the author brings to light the connection between the normativity
mnternal to the hermeneutic experience and formalized normative systems. On the
grounds of these preliminary considerations, Satokhina reads the modern crisis of
law as an integral part of the general crisis of meaning that 1s mnvesting our society.
Andreas Funke focuses on the particular way in which the normativity of law
operates. According to a common view, law distinguishes between two levels, that
of the applicable legal norm and that of the application of the legal norm. But this
distinction, albeit analytically justified, tends to tear apart the normativity of law. To
bring this out, Funke illumiates the normativity of law from the perspective of the
autonomy of those who are said to obey the law.

Alessio Rotundo, Andrea Staiti, and Roberto Redaelli propose reflections on the
problem of normativity, respectively in the phenomenological and Neo-Kantian
fields of mquiry. On the one hand, Rotundo draws a clear textual analysis of the
development of phenomenological reflection i Husserl and Merleau-Ponty,
expounding the connection between reason, normativity, and history. On the other
hand, Staiti highlights Husserl’s theory of “specifically normative concepts” and the
original conception of normatvity that originates from this theory.

In the Neo-Kantian field, Redaelli proposes a set of preliminary considerations
furthering the development of a theory in the first-person-plural “We”, inspired by
the Neo-Kantian philosopher Heinrich Rickert. To this purpose, Redaelli’s
contribution illustrates the unique nature of the ethical reflecion embodied in
Rickertian philosophy.

The sophisticated contribution by Carla Bagnoli focuses specifically on the
question of normativity posed by Korsgaard, illustrating the complex nature of the
phenomenon of moral normativity and the need to tackle this phenomenon by
thematizing not only the first-person deliberative stance, but also different practical
stances. The final contribution to the 1ssue consists i a “virtual” dialogue between
Christine Korsgaard and Andrea Staiti on the theory of moral normativity proposed
by the former. In the dialogue with Staiti, Korsgaard clarifies some points of her
philosophical proposition and answers to some of the criticisms made to her
position, providing a significant contribution to the set of questions laid out in the
debate.

Korsgaard’s own words significantly set the final piece to this 1ssue of Ethics and
Politics. The task of this special 1ssue 1s to provide the reader with a prelminary
overview of the different responses currently given to the question of normativity in
diverse fields of knowledge, and at the same time, to mitiate a trans-disciphinary and
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fruittul conversation that shall enrich current and future investigations on
normativity.
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THE EXECUTION HYPOTHESIS FOR
THE EVOLUTION OF A MORALITY OF
FAIRNESS

RICHARD WRANGHAM

Department of Human Evolutionary Biology
Harvard University
wrangham@fas.harvard.edu

ABSTRACT

Humans are both the only species known to have a morality of fairness, and the only species in which
the social hierarchy is headed by an alliance (a ‘reverse dominance hierarchy’). I present evidence in
support of the argument by Boehm (1999, 2012) that these two features are causally linked. The
reverse dominance hierarchy is detectable in the fossil record around 300,000 years ago with the
origin of Homo sapiens. From then onwards, according to the execution hypothesis, an alliance of
adult males held the power of life and death over all members of the social group, and they used this
power to advance their interests. The result was an intense selective pressure against antisocial
behaviour and in favour of prosociality, cooperation and conformity to group norms, whether the
norms were beneficial for the group as a whole or merely for the male alliance. The execution
hypothesis thus argues that group dynamics have operated for at least 12,000 generations to favour
the evolution of moral emotions, many of which are designed to protect individuals from the threat
of severe punishment or death at the hands of a dominant alliance of males.

KEYWORDS
Self-domestication; reverse dominance hierarchy; alpha male; patriarchy; self-protection

The question that motivates this paper, following Korsgaard (1996), is why humans
tend to behave morally: What logic explains to an observer why an agent feels that s/he
has to follow a given moral rule? The answer to be given here addresses the existence
and nature of emotions that motivate moral decisions. It comes from an evolutionary
scenario (the execution hypothesis) developed by Boehm (1999, 2012, 2018) and
Wrangham (2019, 2021). The execution hypothesis purports to explain why the
human moral system contains the following features, none of which are known to occur
in other species.
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1. Group norms that treat behavioural acts as right or wrong.

2. Individuals tending to treat many social behaviours as being right or wrong.
3. Communally approved pumishments of norm violators.

4. Individuals tending to conform to norms even when doing so mcurs personal

costs (such as hurting oneself or one’s kin).
5. A tendency for moral norms to favour male interests.

The first four features, in combination, explain why evolved human emotions cause
agents to tend to act morally. Briefly, individuals are born into communities in which
certain behavioural acts are socially categorized as right or wrong, and in which wrong
acts are subject to being punished. Group members grow up learming what 1s
considered to be right or wrong, and are emotionally primed with a tendency to
conform to group norms. The evolutionary question 1s why the four features are found
i Homo sapiens and not in other species.

I draw attention to the fifth feature for both its theoretical significance and its social-
cultural importance. The execution hypothesis claims that the human moral system
emerged out of male political dynamics in a way that came to benefit males belonging
to a powerful alliance more than it benefited other group members. This evolutionary
reconstruction 1s intriguingly complemented by the observation that a universal feature
of human society 1s the presence of mstitutions that have large influences on moral
norms, especially law and religion, which are organized principally by males and which
often favour male interests more than female interests (Hudson et al., 2020). To discuss
the evolution of morality without considering why it includes some strongly patriarchal
elements would therefore be a critical omission.

Emotions are clearly important in moral judgment, given that agents can be
committed to moral decisions for which they are unable to produce any rational
explanation (i.e. moral dumb-founding, Haidt, 2012). Furthermore neural regions have
been 1dentified that are more engaged in the production of quick and automatic
emotional responses than in slower, consciously reasoned reactions (Greene and
Young, 2020). Such emotions are theorized to have an innate component in the form
of a norm psychology, 1.e. a tendency to acquire norms, comply with norms, and punish
norm violators (Chudek and Henrich, 2011; Sripada and Stich, 2006). The norms
themselves are evidently not innate, however, given that they vary among populations
and are acquired by individuals during life.

In this paper I do not address the cognitive processes that integrate an agent’s
emotional and rational responses, the developmental experiences that shape the
agent’s sense of self or right and wrong, the way that cultural, social, historical, ecological
or other factors influence the evolution of the norms in any specific society, or the
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conscious rationalization of moral decisions. Such topics are necessary for a full answer
to the normative question, because they explain mdividual and societal variation in
moral tendencies and moral categorization. My goal 1s limited to hypothesizing why
humans as a species are psychologically adapted for creating and engaging in a moral
system, and how that moral system evolved.

The version of morality that the execution hypothesis addresses 1s the morality of
fairness (concerned with responsibility, obligation and duty, for example) rather than
the morality of sympathy (concerned with compassion, concern and benevolence).
While elements of a morality of sympathy occur in non-humans, a morality of fairness
1s not known 1n any species other than humans (Andrews, 2020; Burkart et al., 2018;
de Waal, 2006; Tomasello, 2016). Perhaps the strongest candidate for a nonhuman
morality of fairness has been an apparent tendency for mequity avoidance, suggested
when captive capuchins Cebus apella or chimpanzees Pan troglodytes refuse to eat
food items of lower quality than a peer receives (Brosnan and de Waal, 2014).
However such sacrifice of personal gain 1s better understood as an effort to manipulate
a human experimenter rather than as a protest about inequity (Engelmann et al., 2017;
McAuliffe and Santos, 2018). All subsequent references to morality refer to the
morality of fairness.

I begin by summarizing, without supporting evidence, the scenario for how the
execution hypothesis portrays the evolution of morality. Next I briefly illustrate the
empirical evidence and theoretical inference that generates this scenario. I then
comment on the status of the hypothesis in comparison to other evolutionary analyses,
and on 1its implications for understanding why questions of morality are often biased
towards male nterests. Finally I discuss how the hypothesis contributes to answering
the normative question.

SCENARIO FOR THE ORIGIN AND EVOLUTION OF A MORALITY OF
FAIRNESS.

The following scenario comes primarily from Boehm (2012) and Wrangham
(2019), as summarized by Wrangham (2021).

1. Evolutionary background.

Half a million years ago the immediate ancestors of Homo sapiens were Homo
herdelbergensis, a species that 1s inferred to have lived, like all non-sapiens species,
without moral rules. H. herdelbergensis occupied open wooded countryside in many
parts of Africa in independent groups that were probably rather small, perhaps
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averaging 20-30 individuals. They were hunter-gatherers reliant on fire and tools for
therr survival, sleeping in temporary campsites. Within groups, as in chimpanzees and
gorlllas, all adult females were socially subordinate to all adult males; and one male, the
alpha, dominated the group by virtue of his having defeated all challengers in one-on-
one fights. As occurs in non-human primates the alpha could be compassionate,
tolerant and cooperative, especially when his interests were aligned with those of others,
such as mn interactions involving mating, kinship, or mutualistic acquisition of food.
When his interests conflicted with those of others, by contrast, he would typically act
selfishly, for example monopolizing resources so far as he could, sexually coercing
unwilling females, and responding aggressively to males who competed with him for
status or resources. The alpha male thus mamtained his dommant status by being a
bully, reacting with rapid and powerful aggression to any challenge to his authority.

With regard to other relationships, mothers likely cooperated with each other to
some extent i activities such as parenting, foraging, cooking, or the making and using
of tools. Males cooperated i the contexts of hunting, intergroup aggression, and
limited sharing of resources such as food and tools. Male-female social relationships
might or might not have included longterm bonds. Some form of language was present,
but it was too crude to allow individuals to cooperate i creative ways by sharing each
other’s mtentions in detail. Relationships between groups were likely mostly tense, but
they allowed for adolescent females to transfer between groups.

2. The emergence of a reverse dominance hierarchy and sell-domestication.

Between 400,000 and 300,000 years ago a transformative social dynamic emerged.
By virtue of a more sophisticated version of language than existed previously,
subordinate males (“beta males”) became able to conspire in such a way that they could
safely and deliberately kill their group’s alpha. Lethal aggression thus became cheap.

Males with domineering tendencies were killed even if they were close kin to the
conspirators. Consistent practice of tyrannicide elminated the alpha role and created
a new style of domiance hierarchy (a “reverse dominance hierarchy”) such that the
alliance of beta males became the dominant power in the troop. The predictable deaths
of those that attempted to behave in the domineering style of alpha males now meant
that selection acted against reactive aggression. The resulting increase in docility was
accompanied by the evolution of numerous features of anatomy, physiology, and
cognition that occur m other domesticated or self-domesticated species, and changed
H. heidelbergensis mto a self-domesticated human, H. sapiens. In the subsequent
~ 12,000 generations from then to the present, face-to-face aggression increasingly fell
in frequency and mtensity, while within-group cooperation increased. Within the male
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allance that suppressed alpha-male behaviour, the threat of being killed for being too
aggressive meant that dominance relationships became strictly egalitarian.

Other social relationships also changed at this time. In the new system every group
was part of a language-based network of perhaps ten or more groups. To judge from
contemporary patterns, groups had generally peaceful relationships with others
speaking the same language, but relationships with people speaking a different language
would have been tense or hostile. Sexual partners could be found in other groups, and
sexual bonds became equivalent to marriage.

3. The emergence of a moral system.

The beta males’ ability to eliminate the most individually dangerous member of their
group meant that they could equally well kill anyone they chose. This was an
evolutionarily novel phenomenon: a nonhuman alpha such as a male chimpanzee
bullies other adults but cannot deliberately kill them. The alliance’s new power of life
and death over all group members created an intense selective pressure in favour of
the males’ shared terests. Violators of the males’ interests were threatened,
subordinated and/or killed.

Values that favored the mterests of the male alhance could be beneficial for the
group as a whole, such as cooperation being “good”, and murder (unless sanctioned by
themselves) being “bad”. Other norms were good for the male allance but not
necessarily for the group as a whole, such as male dominance over females being
“g00d” and 1insubordination by young males being “bad.” Enforcement of such norms
led to the evolution of reduced antisocial and non-conformist behaviour, and increased
prosociality and cooperation. Moral emotions evolved accordingly. Demonstrative
feelings of guilt, shame or embarrassment helped to protect innocents from accusations
that they had challenged group norms. Sensitivity to others’ perceptions helped
promote a good reputation.

In sum, killing of those who did not conform to the interests of the dominant male
alllance occurred sufficiently often to create a selection pressure in favour of both self-
domestication and a moral psychology (Fig. 1). The logic that “explains to an observer
why the agent feels that he has to do this [moral act]” 1s accordingly that his or her moral
emotions have evolved to maintain a good reputation as a conforming member of his
or her group. The four key components listed above (group norms, a sense of right
and wrong, punishment of wrong-doers, and conformism) were thus generated by a
combination of the exertion of coalitonary power by senior males and the self-
protective behaviour of all group members.
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Morality
Human-style
Absent , | ; Million years ago
| 1 | |
Australopithecus Aus./H. habilis Homo erectus H. heidelbergensis  H. sapi

Figure 1. Idealized concept of the evolutionary trajectories of two types of morality. The morality of
sympathy is assumed to have a long evolutionary trajectory from pre-human and pre-hominin ancestors.
The morality of fairness is proposed to have originated in the transition from Homo heidelbergensis to
H. sapiens.

EVIDENCE AND INFERENCE FOR THE ABOVE SCENARIO.

The fact that behaviour does not fossilize means that any evolutionary explanation
of morality 1s necessarily speculative. Nevertheless, the execution hypothesis 1s
prompted and supported not only by primatological and ethnographic observations
but also by recent anatomical and genetic evidence for human self-domestication.
Evidence for self-domestication contributes to the reconstruction of moral origins by
identifying the time when the alpha male role was eliminated, 1.e. when the evolutionary
value of being an alpha male was reversed from positive to negative (Fig. 2).
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Kill Select against Self-
reactive domestication
alpha-males .
aggression syndrome
Improved Homo
language TCK sapiens
. Select against
Kill the . g.' Morality of
.. antisocial .
antisocial X fairness
behavior

Figure 2. Hypothesized effects of targeted conspiratorial killing (T'CK). Following Boehm (2012, 2017)
and Wrangham (2019), the top Line shows the evolution of self-domestication. Self-domestication is
expected to occur In many species, but the purported mechanism that produced it in humans (killing
alpha males) 1s unique to humans. The bottom line shows the evolution of the morality of fairness, which
1s also unique to humans. Targeted conspiratorial killing had its effects because it enabled kills to be
conducted cheaply, 1.e. at low risk to the killers. Increases in social tolerance and cooperation made
targeted conspiratorial killing increasingly easy to organize. Figure is modified from Wrangham (2021).

Data in support of the above scenario have been reviewed in detail elsewhere
(Boehm 1999, 2012, 2017, 2018; Gintis et al., 2015; Hare 2017; Wrangham 2018,
2019, 2021). Here I briefly summarize core components. The numbered paragraphs
are merely a list. They do not correspond to the above stages of the evolution of
morality.

1. A cntical starting-point for understanding moral origins 1s the question of
how pre-moral dominance relationships among adult males transitioned into
a moral system. This claim stems from the fact that all organisms have
conflicting mterests, and n groups of non-human animals such as primates,
conflicts are resolved by a dominance hierarchy headed by the best
individual fighter. In small-scale societies of H. sapiens, by contrast, the
dominance hierarchy 1s unique in being headed by a multi-male alliance
within which relationships among males are egalitarian (Flanagan 1989).
Contlicts of interest are resolved by a system of moral rules that reward
upholders of the moral system and punish those committing infractions or
norm violations (Chudek and Henrich, 2011; Wiessner, 2005). How human
morality evolved therefore depends on understanding how an origmally
primate-style dominance hierarchy, headed by the best fighter, transitioned
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mto a human-style moral system, headed by a dominant alliance within
which there 1s a norm of egalitarianism (Boehm, 2012).

2. In great ape groups, as 1s typical of non-human primates, physical contests
among males leads to one male becoming the highest-ranked fighter, or
alpha. Alpha males use their domination of other males to achieve
disproportionately high reproductive success (Parr: McCarthy et al., 2020;
Gorilla: Robbins et al., 2014; Pongo: Tajima et al., 2018; other primates:
Minkner et al., 2018). This 1s true even m bonobos Pan paniscus, despite
the alpha male typically being co-dominant with the alpha female and
depending on his mother for support (Surbeck et al., 2019). Sexual
dimorphism i the body mass of early Hormo was at least as high as in living
humans, indicating that male fighting ability consistently exceeded that of
females (Villmoare et al., 2019). Thus based on ape behavior and
comparative anatomy, the dominance hierarchy of any recent ancestor of
humans prior to the development of a moral system can be reconstructed as
having been headed by an alpha male.

3. Human males are hardly ever alphas in the primate sense. Kings, emperors,
presidents etc are sometimes mformally called alpha males, but those
individuals differ from non-human alphas because they do not earn their
leadership by personally fighting all challengers. Instead, they are leaders of
alliances; their fate depends on the fighting prowess of their alhiance, and on
whether their alhance continues to support them. This 1s why the term
“reverse dominance hierarchy” 1s an apt description of the human system:
every member of the alliance 1s subject to being dominated by his allies
(Boehm, 1993).! Contexts in which genuine alphas might be found in
humans, such that the most dominant individuals are those who personally
fight all challengers, are likely restricted to small groups such as children’s
play-groups or gangs of adolescents.

4. The time when a pre-moral system of conflict regulation transitioned to a
moral system should m theory be identifiable from a reduction in the
mntensity of selection for alpha-male behavior. In the pre-moral era, alpha
males would have used reactive (impulsive) aggression to respond rapidly
and violently to perceived status challenges, as nonhuman primates do (e.g.
Goodall, 1986). Evidence of selection against reactive aggression 1s therefore

1 The term “reverse dominance hierarchy” can be criticized on the basis that in humans, the dominance
relationship between a potential tyrant and an alliance of his subordinates is actually not reversed: it is equalized.
Boehm (1993) justified his use of the term, however, by noting that a potential alpha is vulnerable to being killed
by the egalitarian group.
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Cn

expected to signal a shift towards selection against alpha-style behavior. Such
evidence 1s expected to be visible because in domesticated animals, selection
against reactive aggression leads to the emergence of a “domestication
syndrome”, 1.e. a characterisic series of anatomical, behavioural,
physiological and cognitive traits. H. saprens exhibit multiple anatomical
elements of the domestication syndrome compared to H. herdelbergensis,
including reductions in body mass, brain size and sexual dimorphism,
shorter and narrower face, smaller molars and reduced trabecular bone
compared to earlier ancestors (Leach, 2003; Cieri et al., 2014; Wrangham
2021). Reductions in two of these traits (face and molars) are first detectable
from ~ 315,000 years ago at Jebel Irhoud in Morocco, which justifies those
fossils bemg named the earliest H. sapiens (Hubln et al., 2017). Other traits
develop saprens-style features at various subsequent times. The mtial
detection of sapiens-style features at ~ 300,000 years ago thus indicates that
by then our ancestors were beginning to lose the alpha-male system.

Preliminary genetic evidence supports the scenario of a self-domestication
event that started with H. sapiens. When compared to their wild ancestors,
domesticated and self-domesticated species display certain genetic changes
in parallel related to features of the domestication syndrome. Although no
genetic material 1s yet available from H. heidelbergensis, two species of
Homo that lived contemporaneously with H. sapiens prior to 40,000 years
ago offer usetul stand-ins for H. herdelbergensis: they are H. neandertalensis
(in Europe and southwest Asia) and H. “denisova” (in western Asia). The
lineage leading to H. neandertalensis and H. “denisova” split from H.
sapiens’ ancestors around 500,000 years ago, and neither of those relatives
shows the anatomical signs of self-<domestication found in H. sapiens.
Genetic changes associated with mammalian domestication have now been
found in H. saprens compared to H. neandertalensis and H. “denisova”
(Theofanopolou et al., 2017; Zanella et al., 2019). In one analysis the time
when such genes were mmitially favoured i H. sapiens was narrowed to the
expected time, 1.e. 500,000 to 300,000 years ago (Andirko et al., 2021).
Genomes thus offer a priorr tests of the hypothesis that H. sapiens s a self-
domesticated form; and nitial tests are supportive.

The new social dynamic that 1s indicated at ~ 300,000 years ago appears to
have been maintained ever since. Evolutionary changes from Jebel Irhoud
to the present indicate a continuing reduction i the propensity for reactive
aggression. For example facial width has fallen throughout the existence of
H. sapiens, and 1s associated with reactive aggression. Within contemporary
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populations of Americans, Furopeans and Chinese, men with relatively
narrower faces tend to be less reactively aggressive, as well as being perceived
as being less threatening (Short et al., 2012; Geniole et al., 2015). Overall,
the anatomical evidence indicates that there has been a continuing selective
pressure agamst reactive aggression, and therefore agamst alpha-style
behaviour, for a little more than 300,000 years.

7. The novel selection pressure that first acted against reactive aggression in
Homo heidelbergensis 1s most likely to have been social. This iference
comes from the fact that, as happens in other primates, a male hunter-
gatherer could mn theory obtain genetic dividends by becoming a primate-
style alpha who obtained mating success by using physical force against rival
males and/or fertile females. Among hunter-gatherers such attempts do
occasionally occur (Boehm, 2012). Even when outright conflict does not
occur, the threat of its happening 1s still present: among hunter-gatherers “the
dangers of conflict between men over claims not only to women but more
generally to wealth, to power or to prestige are well understood”

(Woodburn, 1982, p. 436).

8. Capital punishment 1s known worldwide, including among hunter-gatherers
in every continent. When a male hunter-gatherer uses tyrannical behaviour
to attempt to dominate others, mnitial efforts to control him consist of non-
violent tactics such as public criticism, ridicule, derisory singing or ostracism.
When such efforts fail, communities that have no police or prisons
eventually resort to capital punishment. The execution can be planned mn
advance or justified later. It can be conducted by any number of people from
a lone adult to a united group. It 1s overwhelmingly carried out by men

(Boehm 1999, 2012, 2017, 2018).

9. Proactive (premeditated) and reactive aggression are controlled in animals
by partially separate neural pathways, and the same appears true of humans
(Wrangham, 2018). This means that when a Pleistocene execution (which
would have used proactive aggression) caused the death of a domineering
bully (who had a high propensity for reactive aggression), the typical pattern
was for reactive aggression to be selected against. In small-scale societies
capital punishment 1s the only mechanism known to systematically operate
against violent domineering behaviour. Evidence of the domestication
syndrome 1n the fossil record, as seen in the origin of H. sapiens, 1s therefore
readily attributable to the evolution of capital punishment. Other proposed
mechanisms, such as female choice of less aggressive males as mating
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partners, fail to explain how the bullying behaviour of a determined and
domineeering male would be constrained (Wrangham, 2019).

10. In independent small-scale societies today, the legitimate use of violence 1s

1.

monopolized by an alliance of elders who organize or permit executions
conducted 1n defence of social norms. According to the execution
hypothesis, essentially the same monopoly on the legitimate use of violence
has been maintained throughout the >300,000-year existence of Homo
sapiens, elaborated nowadays by mstitutions including law and religion. This
inference suggests that on the one hand, the ulimate source of ethical
concepts such as justice 1s the set of norms created or approved by such a
male allance; and on the other hand, the ultmate source of individuals’
readiness to conform to such concepts 1s the selective pressure of capital
punishment that killed non-conformusts throughout the last 300,000 to
400,000 years. Human social-psychological tendencies have thus evolved to
be deeply, albeit often subconsciously, self-protective by promoting
conformity to group norms. The effectiveness of recent non-lethal forms of
punishment such as prisons, castration, fines and exile has reduced the
frequency of execution, but Pleistocene principles still hold: non-conformists
are punished m ways that stop them from undermining the mnterests of the
male alliance, and the mmcadental effect 1s that the genetic fitness of the non-
conformists tends to be reduced, leading to selection agamst antisocial
behavior.

Human moral mtuitions tend to protect agents from accusations of
immorality by pushing agents towards plausibly deniable and/or conforming
actions (Wrangham, 2019). For example the “Action/Omission” bias
describes individuals preferring omission to commuission. The “Means/Side-
Effect” bias pushes agents from actions that intentionally lead to harm. The
“Contact/Non-contact” bias reflects efforts to avoid touching someone who
1s being harmed. A bias for conformity means that moral decisions are
strongly influenced by social context (Kundu and Cummins, 2013), even
when “social context” 1s as limited as the presence of two black spots that
resemble eyes (Engelmann et al., 2016). The tendency for morally guided
actions to be conformist and self-protective fits the proposal that social
punishment has been a key component of the evolution of the moral senses,
leading to a morality that serves the prevailing ethics of the group, or a power-
wielding subgroup, rather than being derived from any rationally derived
absolute (Paley, 2021).



272 RICHARD WRANGHAM

In sum, the execution hypothesis is mspired by a broad range of biological and
ethnographic data, some of which now serve as a priori tests.

ALTERNATIVE APPROACHES.

Moral behaviour 1s widely agreed to reduce competition and conflict, and therefore
to benefit group members on average (Burkart et al., 2017; Curry et al., 2019a). The
execution hypothesis proposes that this positive relationship between morality and
benefits began as an mcidental consequence of the way that group males resolved
conflicts among themselves: males first developed a newly sophisticated style of
cooperation to kill alphas, and then adapted that skill towards promoting a broader set
of their interests. By contrast, a longer tradiion sees the benefits of group-level
cooperation as being the primary reasons why morality evolved. Various potential
benefits of cooperation have been proposed, such as mcreased food-sharing within
groups (Tomasello, 2016) or increased resource sharing between groups (Spikins et al.,
2021), but the most frequently proposed candidate is an increased effectiveness in
mntergroup competition (Choi and Bowles, 2007).

A leading example of a theory explaining morality at least partly as an adaptation
for mcreasing group competitive ability 1s the ecological dominance social competition
model (EDSC) developed by Alexander (1971, 1979, 1982, 1987, 1990) (Flinn et al.,
2005; Summers et al., 2020). Alexander suggested that during the Pleistocene, Homo
groups had overcome the hostile forces of nature sufficiently well that social
competition in general, and warfare i particular, became predominant selective forces
on their behaviour. Under these conditions selection favoured groups whose members
were the most moral, and who therefore became the most cooperative and successful
In intergroup competition.

In support of this premise, warfare was likely an important selective pressure in the
Pleistocene (Glowacki et al., 2020). Numerous experiments and observations show that
intergroup competition tends to increase within-group cooperation in humans (Bauer
et al.,, 2016, Henrich and Muthukrishna, 2021), as well as i other species
(chimpanzees: Brooks et al., 2021, Samuni et al., 2020; birds and mammals: Radford
et al., 2016). Within-group cooperation can also increase the likelihood of winning
intergroup conflicts (Turchin et al., 2013).

In many ways the EDSC and the execution hypothesis are reconcilable. Alexander
(1982) proposed that moral systems developed when mdividuals gained the cognitive
ability to manipulate other group members into cooperating, including mn ways that
would aid their group in mtergroup competition. The conferring of rewards and
punishments was critical. Systems of indirect reciprocity and monitoring of reputations
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meant that beneficent acts given by an agent to individual A could lead to the agent
receiving return benefits at later times from individuals B, C etc. Within such
constraints Alexander viewed mdividuals as constantly striving to maximise net gain.
For example whereas Darwin (1871) conceived of a conscience as a device to mhibit
immoral behavior, Alexander (1979) saw it as a mechanism for strategizing how morally
an agent should behave 1n a given situation. In Alexander’s view selection favoured
mdividuals who gave the appearance of acting for the greater good, even if the
appearance was false. Thus an essential feature of Alexander’s argument was that
morality evolved n response to a tension between the interests of each individual and
their group. These concepts are broadly compatible with the execution hypothesis, as
Boehm (2012) emphasized in acknowledging Alexander’s contributions.

Against the EDSC, however, 1t does not address the emergence of the reverse
dominance hierarchy, it 1s silent on the question of specifically when morality emerged,
and 1t has not been related to the paleo-anthropological record, including the question
of when warfare supposedly became increasingly important. It also faces specific
difficulties.

First, an appealing feature of the EDSC model, as it was first conceived, was that it
suggested that a unique feature (human morality) was explicable by a unique
evolutionary stimulus (exceptionally intense warfare). Subsequent research on
mtergroup aggression found, however, that chimpanzees similar death rates from
intergroup aggression as hunter-gatherers (Wrangham et al., 2006). This suggests that
although mtergroup aggression was mmportant for Pleistocene Homo 1its selective
significance was not exceptional.

Second, mechanisms by which morality could have evolved through its effects on
intergroup competition in the Pleistocene have not yet been identified (Dyble, 2021).
The essential problem 1s that the free-riders who do not cooperate (do not self-sacrifice)
in war would apparently benefit from the self-sacrificial efforts of their peers. Theories
of group-structured cultural evolution readily attribute the growing scale of human
cooperation 1n the last 12,000 years to the effects of warfare in promoting group norms
(Henrich and Muthukrishna, 2021), but whether such models are applicable to earlier
phases of human evolution has not been demonstrated.

In sum, Alexander’s theory and the execution hypothesis share the view that
morality evolved from social selection of behaviour, with individuals trying to maximise
their gain within societies of mtelligent, problem-solving, cooperative and competitive
egoists. Alexander would likely have agreed with the execution hypothesis 1n its answer
to the normative question considered i this paper, 1.e. “What 1s the logic for an agent
feeling s/he has to perform a given moral act?” According to both approaches, the
proximate answer would be that the agent should follow the moral rule unless s/he can



274 RICHARD WRANGHAM

be confident of escaping the potential costs of a more selfish act; and the ultimate
answer 1s that the agent’s moral emotions have evolved under social selection 1 ways
that tend to benefit the agent when 1n the public eye by conforming.

On the other hand, the hypothesis that cooperation for warfare underlies the
evolution of morality 1s weakened by its being untied to the paleo-anthropological
record, 1ts silence on the question of how alpha-style violence was selected against, its
error in predicting that intergroup aggression would be uniquely important for humans
compared to other species, and its lack of a convincing mechanism. No other group-
benefit theories are markedly more successful than Alexander’s in identifying the social
dynamics by which moral behaviour would have been favoured (Dyble, 2021). There
1s certamnly strong evidence that moral rules tend to promote cooperative behaviour
and that very similar moral rules are widespread or umversal across societies of all types
(Curry et al., 2019a, 2019b). But the fact that morality promotes cooperation, whether
n food production, food-sharing, caring, war or other contexts, does not explain why
and how 1t emerged.

SEX DIFFERENCES IN THE ORIGIN AND DYNAMICS OF THE MORAL
SYSTEM.

Korsgaard (1996) apparently follows a long tradition in moral philosophy of treating
the moral system as having emerged from cognitive processes for which sex differences
are 1rrelevant. The question of why moral attitudes often favour males over females
might then be answered by the 1dea that males respond to a system that was originally
unbiased by sex, and exploit it to benefit themselves.

In a somewhat parallel way, evolutionary theorists attempting to explain why humans
are an “ultrasocial” (highly cooperative) species routinely do so without addressing sex
differences i cooperative tendencies, or the presence of major sex biases in mstitutions
that support cooperation. For mnstance in a major recent review of the topic Henrich
and Muthukrishna (2021) did not mention sex differences, while at the same time
stressing that the mterplay among cultural mstitutions, social norms and cooperative
psychology represents a vital contribution to making humans more cooperative than
other species. Again, therefore, the implication 1s that patriarchal inclinations are
secondary developments from a system of elaborated cooperation that evolved mn the
species as a whole.

The execution hypothesis, by contrast, proposes that from the outset, the driving
force for the evolution of morality was the behaviour of adult males. An alpha male’s
domineering aggression 1s directed mainly towards his male rivals, not to females.
Subordinate males will therefore normally tend to benefit by engineering the removal
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of an alpha. In typical mammals, the effect 1s merely to increase the chance that a
subordinate male will become the new alpha whereas in inguistically skilled Homo,
the effect 1s much better for the majority of subordinates (i.e. for those who would not
have replaced the alpha): it means that the alpha position 1s abolished, and the
subordinates become members of the dominant alliance.

In contrast to the predictable benefits to males, how much females would stand to
gain from the removal of an alpha male 1s questionable. The answer should depend
partly on how much aggression the females would have received from the alpha, which
1s unknown. An alpha Homo would not necessarily have behaved towards females in
a domineering manner. For instance, gorillas are a species in which the alpha male 1s
about twice the weight of females and entirely dominant to them. Yet the alpha gorilla’s
aggression towards females 1s mostly mild to moderate, and sexual coercion 1s minimal
(Palombit, 2014). By contrast, in groups i which females mate with multiple males
the rates of aggression from males towards females can be high (Goodall, 1986). In
short, with respect to the amount of aggression that they received it 1s not clear whether
temale Homo heidelbergensis would have benefited by the change from a male
hierarchy headed by an alpha to one headed by an alliance.

In line with the Pleistocene scenario, two of the main institutions that support moral
norms 1n the ethnographic present are overwhelmingly dominated by males, namely
law and rehgion. In every kind of society from small-scale to state, females can
participate importantly in male-dominated mstitutions, but rarely or never as a majority.
Unsurpnisingly, therefore, the social systems whose moral nature those mstitutions
forge are consistently patriarchal: male interests tend to be prioritized on such diverse
questions as who 1s allowed to eat the best food, what punishments should be given for
violation of sexual norms, who inherits what, or who 1s allowed to punish who (Rosaldo
and Lamphere, 1974; Smuts, 1992, 1995; Hudson et al., 2020).

What explains these patriarchal tendencies of contemporary H. sapiens? A
theoretical possibility 1s that the patriarchal nature of istitutional morality 1s an example
of evolutionary nertia. In other words, it could be a formerly adaptive system that 1s
now, due to changed circumstance, non-adaptive but maintained because of
psychological tendencies that are no longer well matched to current circumstance.

Alternatively if the core rationale for the evolution of morality was to constrain the
domineering aggression of selfish males, the same ancient logic might still apply. Male
reactive aggression has apparently been continuously selected against for at least
300,000 years, but even now, n every soclety, male violence 1s still a problem that has
to be managed, and 1s much more of a social problem than female violence. The males
who do the threatening have changed from the middle Pleistocene. They are no longer
merely tyrants acting in the style of an alpha H. heidelbergensis or great ape; now they



276 RICHARD WRANGHAM

can also be members of a threatening coalition. But either way, perpetrators of violence
must be confronted and constrained. Even though in many ways females suffer worse
from male violence than males do, the individuals who have most to gain from stopping
males from being violent are arguably other males, since they, not females, are the
competitors for genetic fitness. This suggests that even today, patriarchal aspects of the
moral system are driven by male efforts to compete for power with other males of their
own group.

THE PERSISTENT IMPORTANCE OF MORAL ENFORCEMENT

According to Korsgaard (1996, p. 8), Hobbes (1651) claimed that there 1s no right
or wrong 1n the state of nature. If Hobbes had been referring to non-humans, he would
have been correct. But if his “state of nature” was mtended to mclude humans living as
hunter-gatherers, he could hardly have been more mistaken. Ever since Durkheim
(1902), hunter-gatherers and others living in small-scale, acephalous bands have been
known to live by a set of norms that categorize numerous behaviours as right or wrong.
Morally circumscribed behaviors concern food, sharing, sexuality, marriage partners,
emotional expression, disrespect, secret societies and much else, and are the topic of
much daily conversation. To judge from one detailed study of Ju/’hoansi Bushmen
hunter-gatherers, moral enforcement comes more from punishment than reward, with
males being sanctioned more than females (Wiessner, 2005).

Intense forms of pumshment, as I have argued, can explain why human moral
emotions have evolved to be intensely self-protective. Does this mean that the reason
why contemporary people are virtuous 1s that they fear punishment? Korsgaard (1996)
was sceptical. In response to Mandeville (1714) claiming that “virtue 1s just an invention
of politicians, used to keep their human cattle in line” (Korsgaard, 1996, p. 8), she said
that 1f that were true, ordinary people would have msufficient reason to be virtuous.
The implication, apparently, was that ordmary people experience httle moral
enforcement. Perhaps she was right with respect to the influence of Mandeville’s
politicians being distant and minor, but she was surely wrong if she thought that
mdividuals i stable human communities are not affected by the moralistic aggression
of their peers. Morality acts locally in the gossip and disapproval of peers, leading easily
to direct confrontations, ostracism or violence. Those sanctions seem to have been as
important in determining how the moral emotions evolved as they continue to be n
shaping how we behave today.

‘What logic, then, explains to an observer why an honest agent feels that s/he has to
follow a given moral rule? The execution hypothesis applies to emotional responses
rather than explicit rationalizations. It proposes that one reason why an agent feels that



277 The Execution Hypothesis for the Evolution of a Morality of Fairness

she has to follow a given moral rule 1s that she 1s descended from more than 12,000
generations 1n each of which there was a social alliance ready to punish those whose
behaviour did not conform to male interests. An inadvertent result was to create genetic
selection m favour of those whose emotional systems were primed to conform to the
learned norms of her community. There need be nothing conscious or contextually
explicable m the agent’s current response therefore. Her moral decision comes from
an unintended legacy, bequeathed by the self-protective behavior of both sexes in
response to the selfish threats of males competing for power i a uniquely human style.
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ABSTRACT

It is notoriously difficult to reduce norms to empirical phenomena. If they are defined in terms
of normative language or emotions, the problem 1s how to distinguish normative from non-nor-
mative language or emotions, and this requires an independent concept of normativity. But nor-
mativity is as difficult to reduce to empirical phenomena as norms are. A solution may be to
make the psychoanalytical assumption that human animals develop normativity through their
mteractions with their caregivers, whom they conceive to have features that monotheisms ascribe
to God. Normative or superegoic emotions can be understood as the unconscious reexperience
of early infantile interactions with one’s own “godlike” caregiver. Based on this approach, three
types of normative emotions can be distinguished: first, sadistic superegoic emotions, where in-
dividuals unconsciously reexperience their caregiver as authorizing their reactive aggression (an-
ger), proactive aggression (indignation), and her displays of disgust (superegoic disgust); second,
masochistic superegoic emotions, where one unconsciously reexperiences one’s own infantile
experience of having hurt one’s own caregiver (guilt), or being disgusting to them (shame); and
third, narcissistic emotions, including one’s unconscious reexperience of the infantile experience
of believing to be able to measure up to the model represented by one’s caregiver. This approach
raises the question of whether non-human animals can experience superegoic emotions. The
answer depends on whether they underwent some form of primary socialization; if not, at most,
forms of proto-normativity may be found in them such as unsocialized reactive aggression (proto-
anger) and unsocialized proactive aggression (proto-indignation). The possibility for domesti-
cated non-human animals to have superegoic emotions other than those found in human animals
(para-guilt) 1s also discussed.

KEYWORDS
Norm, Child-Caregiver Interactions, Normative Emotions, Psychoanalysis, Superego

1. INTRODUCTION

During the 20th century, various legal philosophers and sociologists attempted
to reduce norms to empirical phenomena or—which 1s the same—provided stipula-
tive definitions for “norm” in terms of empirical phenomena.' They realized that it
1s very difficult to define that term without employing no less obscure terms such as

'Refer to the thinkers discussed in Fittipaldi 2016; a thinker that should also be considered in this
regard is Jeremy Bentham (see Ferraro & Poggi 2012).
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“ought to”, “should”, or “obligation”, as would be the case if the following definition
was proposed:

A norm is the belief that one ought to behave’ in a certain way—always (cate-
gorical norms) or only under certain circumstances (hypothetical norms).”

No less problematic 1s to state that an indicator of norms 1s normative language,
1.e., employing normative or deontic expressions such as “ought”, “should”, “must”,
and “That 1s wrong!” First, this approach does not allow one to trace norms among
prelinguistic children and non-human animals. Second, and more importantly, this
approach mvolves a petitio principi, as we may ask how we know that a term or a
sentence 1s normative if we do not already have an independent criterion of norma-
tivity.'

To avoid such problems, it 1s important to define “norm” without any “norma-
tive” terms. In this study, I will reduce norms to normative emotions. Moreover,
“normative emotions” will be understood as emotions that emerge or are reshaped
through infantile child-caregiver mteractions. Accordingly, the petitio principir that
bedevils other approaches will be avoided.

Notions proposed by Sigmund Freud, other psychoanalysts, and Jean Piaget,
whose 1deas I regard as compatible with psychoanalysis, will be primarily elaborated
in this study. When necessary, other psychologists’ ideas, provided they are com-
patible with psychoanalysis, will be considered.

This approach will also make it possible to improve the definitions of “norm”
that Theodor Geiger and Niklas Luhmann, two sociologists of law, proposed.

Let me briefly discuss these definitions.

Geiger’s (1947/1964) definition has some shortcomings that are not necessary to
be discussed here.” An improved definition is given below:

The existence’ of a normn amounts
1. to the sutliciently widespread performance of a type of behaviorb, and

2. (@) to the sufficiently widespread unpleasant social reaction—or negative
sanction—toward those who do not perform it and/or §) to the sufficiently

“Throughout “behave” and “behavior” are used to refer to actions and abstentions alike.

“This definition is inspired by Pattaro 2005 (94). To be sure, by conjecturing that norms may have
a relation with obsessive-compulsive disorders (383), Pattaro suggested a solution that 1s not incom-
patible with the one proposed in this study.

“This problem manifests itself in full if we consider that seemingly normative sentences can also
be used in a non-normative way (e.g., “John should have arrived by now”) and seemingly descriptive
sentences (e.g., “We don’t do that here”; cf. Tomasello 2019: 122) may be used in a normative way.

*See Paliero 2020, Fittipaldi 2020, and Keuth 1978.

°If one wishes, “the existence” can be removed. I included it to ensure a more natural sentence.
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widespread pleasant social reaction—or positive sanction—toward those who
perform it.”

In my opinion, the principal flaw of this improved) definition 1s that it does not
make it possible to distinguish between normative and non-normative® behaviors.

There 1s a considerable difference between acting in a certain way (1) because we
believe that we “ought” to act that way and (1) because we are afraid of a negative
social reaction and/or strive for a positive social reaction.

Niklas Luhmann provided a way to preserve this distinction by elaborating on
Galtung (1959), and defined norms as “counterfactually stabilll 4 ed behavioral ex-
pectations” (Luhmann 1972/1985: 33, emphasis in the original).

In brief, whether an expectation 1s cognitive or normative depends on whether,
if frustrated by facts, 1t 1s subject to change.

Let us consider this example. Ego has an expectation to be able to reserve a table
at a restaurant, but that expectation 1s frustrated by that restaurant’s being fully re-
served. Her’ expectation is cognitive if she peace-mindedly changes her arrange-
ments and looks for another restaurant. Instead, 1t 1s normative it she, say, starts
claiming that she 1s a regular customer and msists to be given a table reserved for
others.

Unfortunately, Luhmann did not provide details about the psychological nature
of “counterfactual stabilizations”."” Consequently, I will attempt to combine Luh-
mann’s definition with a psychoanalytically modified version of Geiger’s definition.

Notably:

1. I will (further) improve Geiger’s concept of reaction by including not only
positive sanctions but also sanctions n the sense of “official approval”.

2. T'will turn Geiger’s social sanctions into superegoic ones (a move he probably
would not have not accepted).

Accordingly, I will be able to redefine LLuhmann’s normative expectations in the
terms the following superegoic expectations: anger-, indignation-, disgust-, guilt-,
shame-, and pride-backed expectations.

This change will enable me to empirically define “norm”. It will also make 1t

»ll

possible to define “ought to”", “obligation”, and “right”.

7é6r

ype of behavior” should be understood so as to select behaviors performed only by certain
social actors. Basically, my improvements are aimed at considering also categorical norms and positive
sanctions.

‘T prefer using “non-normative” rather than “teleological” because proactive aggression, which I
understand as a normative or proto-normative behavior, may involve means-end thinking. My distinc-
tion between normative and non-normative behaviors is dependent on the definition of normative
behavior rather than on the definition of non-normative, or teleological behavior.”

“Throughout, I will refer to Ego as she and Alter and Tertius as he.

“To be sure, he provided obscure sociological explanations.
"For clarity, henceforth “should” will be used only to form the present subjunctive.
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Prelimimarily, 1t 1s also necessary to anticipate that my proposal will be premised
on the following hypotheses:

H.. Normative emotions emerge because of or are reshaped by one’s early
childhood interactions with their caregivers” and involve the unconscious
reexperience of those interactions.

H.. Children experience respect toward their caregivers, which I understand
to be a blend of love and fear (Bovet 1925/1928: 46; Piaget 1932/1948: 321).

H.. Children conceive their caregivers in the fashion monotheisms conceive
God (Piaget 1932/1948: 380), 1.e., as an omnipotent, omniscient, omnipres-
ent, and eternal being."”

H.. The prestige children ascribe to their caregivers also characterizes super-
egoic emotions, which are experienced as somewhat “sacred”.

In Section 2, anger, indignation, and disgust, 1.e., sadistic superegoic emotions
are discussed. Section 3 1s devoted to guilt, shame, and pride, 1.e., masochistic and
narcissistic superegoic emotions. Finally, in Section 4, two 1ssues are considered:
first, what these emotions share that allows them to be grouped together as “norma-
tive” or “superegoic”, terms which are used synonymously, and second, whether
these emotions or their forerunners can be traced among non-human animals."

2. ANGER, INDIGNATION, AND DISGUST

In this section, anger and idignation, which I regard as forms of normative ag-
gression,” and (superegoic) disgust are discussed. Because of the importance at-
tached to anger and mdignation, this section 1s much longer than subsequent sec-
tions.

I am of the opinion that anger and indignation should be regarded as forms of
socialized aggression, notably as results of primary socialization. In reconstructing
the socialization of aggression—and pace Sigmund Freud—, I will not in any way
assume that aggression 1s a unitary phenomenon; stead, I will attempt to make a

*Henceforth, I will mostly use “caregiver” in the singular form. Further, I will refer to the child as
she and the caregiver as he. These choices carry no theoretical implications.

“Freud made a similar point in (1932/1981) where he stated that adults “exhallt] the image [of
their father] into a deity” (163). Throughout, I will employ the expression “‘godlike’ caregiver”. How-
ever, it would be more accurate to say that it 1s the monotheistic God that 1s caregiver-like, rather than
the other way around. For this reason, “godlike” will always be written in quotes.

"I am aware that there are normative emotions other than those discussed here. Further possible
normative emotions are derision and admiration. Due to space hmitations, I will confine myself to
those mentioned in the text.

“Although authors use the term “moralistic aggression”. I have chosen not to use “moralistic” as
I regard anger as jural aggression (see below).
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distinction between anger and indignation by elaborating on Richard Wrangham’s
version of the distinction between reactive and proactive aggression.

Wrangham understands reactive aggression as “a response to a threat or frustrat-
ing event, with the goal being only to remove the provoking stimulus” (2017/2018:
2). On the other hand, he understands proactive aggression as “a purposeful
planned attack with an external or internal reward as a goal, [that] 1s characterized
by attention to a consistent target, and often by a lack of emotional arousal” (Ibid.).
It is noteworthy that he offers the examples not only of premeditated homicide and
ritual sacrifice but also of lynching, bullying, stalking, hazing, torture (Ibid. and 2019:
246), that 1s, forms of aggression often performed for their own sake. Therefore, 1
will simplify Wrangham’s concept of proactive aggression and understand it as any
form of aggression other than reactive aggression. In other words, I will understand
proactive aggression as any form of aggression not performed as a response to a
threat or frustrating event; a form of aggression the reward for which may be exclu-
sively the “fun” of being violent against a sentient being."

One of first things a caregiver usually teaches his children 1s to restrain their oth-
erwise unrestrained aggressiveness, whether active or proactive.”

The manner in which caregivers effect the passage from unrestrained aggressive-
ness to restrained, or socialized aggressiveness makes it possible to provide an em-
pirical definition for (ural”) “norm”, as well as an empirical definition for “right”,
(jural) “obligation”, and (jural) “prohibition”.

Because of her caregiver’s implicit and explicit teachings or simply because the
child regards her caregiver as a “godlike” model, she learns that it 1s safe to be ag-
gressive only:

1. In certain ways (e.g., verbally) and
1. under certain circumstances.
In this study, I will focus on (11).
As a consequence of her mteractions with her caregiver, a child may learn that
he tolerates or backs her reactive and proactive aggression:

16

I do not rule out that future research might show that proactive aggression is not a unitary phe-
nomenon. What I rely on is the idea that this phenomenon (of set phenomena) is different from
reactive aggression.

"To the best of my knowledge, the first to notice this phenomenon was Adam Smith who instead
of “aggression” and “emotion” used “anger” and “passion”, respectively (Smith 1790/1853: 203).

"“Tural” 1s used here to refer to imperative-attributive phenomena, i.e., phenomena involving an
“obligation” and a correlative “right”. The term “imperative-attributive” suggests that, in jural phe-
nomena, one’s “conscience” at once commands (zmperad a behavior and ascribes (adtribuid) it to
others. For example, a caregiver’s “conscience” may command him to help financially his child and
ascribe that behavior to her, as her right. With respect to the adjective “moral”, T use it to refer to
purely imperative phenomena such as one’s “conscience” commanding to help a needy person with-
out ascribing to them that behavior as their right. In doing so, I am following Petrazycki 1907 and
1909-1910.
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1.1 onlyagainst certain threats or frustrations' and, if at all,
111, only against certain cognitively salient people and/or behaviors.

This socialization process results in children and subsequently adolescents and
adults learning:

1. to react to most frustrations and cognitively salient people and behaviors
by restraining their aggressiveness;

2. not to become aggressive i any way 1f certain types of circumstances oc-
cur (e.g., if somebody passes them on the highway or is dressed 1n a cogni-
tively salient way); and

3. to experience regret and/or despair rather than become aggressive 1f cer-

20
.

tain types of circumstances occur (e.g., if one’s love 1s unrequited)
Due to the socialization of aggressiveness, two types of aggression get selected:

a. socialized frustration-refated aggression, which I will refer to as “anger”
and

B. socialized frustration-unrelated aggression, which I will refer to “indigna-
tion”.

Therefore, while indignation 1s a gratuitous form aggression, anger 1s not, as it 1s
always related to the experience of a frustration.

Anger and indignation may be considered as socialized reactive aggression and
socialized proactive aggression, respectively. It should be further observed that,
from this perspective, reactive aggression 1s not simply associated with anger (contra
Wrangham 2017/2018: 2, emphasis added); when socialized, reactive aggression zs
anger.

2.1. Anger

Anger emerges when the child learns that her caregiver tolerates or encourages
her reactive aggression in the event of certain frustrations or in the event of certain
threats to certain objects™ that are rmportant to her.

Although the types of threats or frustrations that may elicit anger vary dramati-
cally across cultures, most socialized children learn notto repress aggression:

“In accordance with Wrangham 2017-2018 (2), I do not distinguish here between threat- and
frustration-related aggression. I regard both as reactive, and henceforth, I will use “threat” and “frus-
tration” interchangeably.

“I am aware that aggression in the event of unrequited love is a tragically widespread (masculine)
phenomenon. However, males who react otherwise do exist, and I believe this 1s a remarkable phe-
nomenon from the perspectives of both cultural and biological evolution. I cannot assess to what
extent this 1s the result of evolution or socialization.

T am using “object” to refer to both animate beings and inanimate things, including animate be-
mngs’ behaviors.
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- agamst threats to their bodily parts;

- agamst threats to certain objects that are important to them, such as therr
clothes or theirtoys; and

- 1n the event of frustration to such expectations as that to receive therrequal or,
more generally, “fair” share in resources acquired in a joint effort.”

It 1s of importance to note that anger, unlike indignation, which 1s discussed mn
Section 2.2, 1s not gratuitous. Anger 1s always elicited:

- by the threat to an object one experiences as her own (e.g., one’s hand, one’s
toy, one’s brother) or

- when the expectation of receiving an object one already experiences as her own
1s frustrated (e.g., one’s reserved table at a restaurant, the money owed by one’s
creditor, or one’s bathtub fixed by a plumber).

A connection to an object one already experiences as their own can be traced
also mn the case of Alter’s “mere” expectation of receving from Ego a sum of money
in a fully executory contract; that 1s, a contract that neither Ego nor Alter has yet
performed.” In such a contract, Ego’s non-performance does not cause Alter the
loss of his own performance (which would be the case mn a partly executed contract
where Alter had already performed). Ego 1s simply causing Alter to lose Ais (Alter’s)
hope to exchange his (Alter’s) performance for her (Ego’s) counter-performance
(e.g., a house Alter really wishes to buy from Ego). However, this fact does not
prevent Alter from already experiencing Ego’s counter-performance or its object as
his own.

Due to its frustration-relatedness, anger naturally mvolves the experience of my-
ness, yourness, ourness, herness, hisness, theirness, 1.e., the experience of ownness.
I will return to this 1ssue shortly.

Prior to doing that, it 1s necessary to mtroduce the concept of an anger-backed
expectation and put it in relation with Luhmann’s defimition of norms in terms of
expectations.

Over time, children whose frustration-related aggressiveness has been socialized
through their interactions with their “godlike” caregivers may:

1. typity what they can safely be reactively aggressive to and

2. shift therr cognitive focus from the types of events that make them safely angry
to those that do not make them angry.

“With this example, I am not ruling out that proneness to this reaction may be genetically encoded
and simply selected for non-repression by socialization (cf. Tomasello 2019: 236). However, it 1is
crucial to consider that, if genetically encoded, this proneness may be completely eradicated through
soclalization, as often occurs in the socialization of slaves, especially in those societies where they are
not treated in an overly harsh way.

“I refer to the person who experiences anger as Alter because this will prove useful when summa-
rizing the different types of normative expectations that may concern the very same behavior (see
below, Table 1).
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As a result, they may consciously start to expect the non-istantiation of certain
types of anger-eliciting events.”
Thus:

a. an anger-eliciing type of action (e.g., being physically assaulted) may give
rise to an anger-backed expectation concerning an abstention (not being
physically assaulted), and

B. an anger-eliciting type of abstention (e.g., one’s not keeping a promise”)
may give rise to an anger-backed expectation concerning an action (one’s
keeping a promise).

These normative expectations I refer to as anger-backed expectations.

The reconstruction of normative expectations in terms of anger-backed expecta-
tions (and of other superegoic expectations) makes it possible to cast light on Luh-
mann’s obscure concept of a “counterfactual stabilization”.

To employ the example I made above concerning the reservation at a restaurant,
it 1s anger that makes Alter counterfactually msist that Ego, the restaurant owner,
give him his table, rather than resignedly search for another restaurant.

This proposed reconstruction implies that anger-backed expectations can be also
regarded as the jural expectations.

As noted previously, anger (and reactive aggression) always mvolves an experi-
ence of relatedness, or ownness. This holds also for other people’s obligations.
Right-holders, as it were, own their duty-holders’ obligations or their objects. In the
example I have employed, Alter experiences the table he reserved as Aizstable. This
means that anger-backed expectations are what the sense of right/entitlement™ can
be reduced to. This 1s why, henceforth, I will use the terms “anger-backed expecta-
tion” and “jural expectation” iterchangeably, and refer to the other superegoic ex-
pectations as “moral expectations”. More in general, all forms of sense of right/en-
titlement can be traced back to an experience of ownness and it 1s not the experi-
ence of ownness/ownership that is a form of experience of entitlement (or jural
expectation), but all forms of experience of entitlement that are, ultimately, exten-
sions of the experience of relatedness/ownness/ownership.

Another consequence of this reconstruction 1s that, unlike unsocialized reactive
aggressiveness, socialized reactive aggressiveness mvolves a quasi-religious arousal.

Due to their early interactions with their caregivers, socialized children and sub-
sequently adolescents and adults experience their jural expectations as somewhat
“sacred”. This sacredness originates from these expectations being unconsciously

“To be sure, both the typification of what makes one angry and the cognitive shift from what
makes one angry to what would not make one angry may require a cultural process over several
generations. To keep the discussion simple, I am discussing this process as though it were of a purely
ontogenetic nature.

¥A fully naturalized reconstruction of promising can be found in Fittipaldi (2021).

26

In this study, “entitlement” and “right” are used as synonyms.
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experienced as sanctioned by one’s God, namely, one’s caregiver. This holds also
for “rights”, which I now turn to.

Over time, the existence of jural expectations may cause, at least in some cultures,
the emergence of specific terms for the pseudo-concept of right, such as “right”
(English), “ritt” (Swedish), and “Swaiwpa” (Modern Greek).

I employ the term “pseudo-concept” to refer to a concept that 1s unamenable to
mental representation.” A word that means a pseudo-concept or—which is the
same—that has a pseudo-meaningis a hollow word.”

To realize that “right” 1s a hollow word—and this holds also for “ought to”, “ob-
ligation”, “debt”, etc.—suffice it to try to think of the right to receive 100 euros from
somebody. If we think (o) of a contract or () of 100 euros, we are not thinking
of a right but of something else, namely, (cot) of a way that right may have “come into
being” or (B) of the object of that right.”

The existence of hollow words may give rise to the illusion that we become angry
because a right of ours has been ifringed, rather than the other way around.

The opposite 1s true.

We experience some behavior as an infringement of a right because we have the
disposition to become angry under certain circumstances rather than others. It 1s
our disposition to become angry that leads to our construing, or experiencing those
circumstances as mfringements of rights.

In this connection, 1t 1s noteworthy that there may not be a term for “right” in the
language(s) of some cultures. However, this fact does not imply that in such cultures
anger-backed, or jural expectations do not exist.

“By “amenability to mental representation of a concept”, I mean one’s ability to represent to one-
self a prototype of it. For example, the fact that “dog” stands for a concept amounts to one’s associating
a “dog” to the representation of a prototype. Prototypes vary in accordance with people and their
cultures. Many people, if asked to represent to themselves a dog, may think of a German shepherd.
However, others may represent to themselves a pit bull or even a Yorkshire terrier. (On prototype
linguistics, refer to Taylor 2003.)

*1 borrow the idea that “[tlhe word ‘right’ is a hollow word and stands for nothing” from
Olivecrona 1971 (252 and 184) who, in turn, borrowed it from Higerstrom. I have adapted the ter-
minology from Pattaro 2016 who provides a detailed reconstruction of Higerstrom’s ideas.

“The fact that pseudo-concepts are not amenable to representation and that, if we need to repre-
sent them to ourselves, we often think of something else, explains why the etymology of some deontic
words can be traced back (a) to the way their pseudo-referents supposedly come into being or (B) to
the behaviors their meanings concern. An example of («) is the English term “debt”, which originates
from the Latin term “debitum”, which, in turn, originates from “de-habere”, lit. “to have [habere]
(borrowed something) from [de] (somebody”. An example of () is the Latin term for “debt”: “aes
alienum”, lit., “others’ [alienum] copper [aes]” in which copper is a crucial component of the behavior
Alter expects of Ego. A third way these terms may possibly emerge 1s as metaphorical descriptions of
Fgo’s experience of being constrained by Alter’s disposition to become angry should Ego not act in a
certain way. For example, the Latin term obligatio stems from the verb /ligare, meaning “to tie”: to
have an obligation 1s to be tied.
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In Classical Latin, which 1s among the languages that have no term for “right”,
“tus” could be used only to mean “law” (see D’Ors 1983: 280)." However, this fact
did not prevent ancient Romans from becoming angry and having jural expecta-
tions, which sometimes resulted in conflicts. It 1s in the attempt to solve these con-
flicts that Roman jurists created what 1s referred to as “Roman Law”.

This example illustrates the importance of tracing “rights” back to observable
non-linguistic phenomena rather than rely on hollow words, which, to reiterate, may
not even exist In a given culture.

Based on this proposal, we can either replace “right” with “anger-backed expec-
tation” or understand “right” as a hollow word that means an illusion™ caused by
“anger-backed expectations®.

There 1s at least one reason why replacing “right” with “anger-backed expecta-
tion” 1s not advisable. The emergence of hollow words such as “right”, as distinct
from terms meaning “anger”, “rage”, and the like, 1s per se a phenomenon worth
investigating.” This difficult empirical problem may easily be overlooked if “right”
1s replaced with “yural or “anger-backed expectation”. However, to keep the discus-
sion simple, here I will replace “right” (and “entitlement”) with “jural or “anger-
backed expectation”, and I will do the same also with other hollow words.

At any rate, both approaches (understanding “right” as a hollow word and treat-
ing “right” as a synonym of “anger-backed expectation”) share the advantage of mak-
g it possible to trace forms of jural contlhict and jural coordiation in cultures whose
languages do not have a term for “right”.

To show that, 1t 1s first necessary to introduce two concepts concerning Ego’s and
Alter’s jural expectations:

1. Ego’s “acknowledgment” of Alter’s jural expectation 1s here understood as
Ego’s having a jural expectation that 1s complementary to that of Alter.

2. Tertius’ 1dentification with Alter and “sharing” his jural expectation 1s here
understood as Tertius’ having a jural expectation that 1s concordant with that of
Alter.”

In case (2), Tertius has the sympathetic disposition to become angry should Ego
frustrate Alter’s expectation.

“Whether the Ancient Greek terms Sikaiwpoa and é€ovoia can sometimes be translated with
“right” 1s an open question. The main meaning of these terms seems to be “rightful action” and “per-
mission” , respectively (Sikaiwpa stems from Sikatog, “just”, “fair”, while é€ovoia stems from
£€eoTy, lit. “it is excepted”).

“An example of “lus” used to mean “right” can be found below, Section 2.2.

“It should be borne in mind that unlike illusions such as mirages, rights cannot be the objects of
representation. This 1s why I have stated that “right” stands for a pseudo-concept.

“On this subject, see Fittipaldi 2012.

“T am borrowing this conceptual apparatus and, to some extent, its terminology from Frankel 2002
(105), who traces concordant expectations to forms of identification with the aggressor. Due to space
limitations, I do not discuss this issue in the present study.
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Since 1t 1s unnatural to say that Ego and Tertius have jural expectations that are,
respectively, complementary to and concordant with Alter’s jural expectation, for
the sake of terminological consistency I will often replace “expectation” with “dis-
position,” and say that Ego and Tertius have jural dispositions that are, respectively,
complementary to and concordant with Alter’s yural disposition.

If Ego does not have a disposition that 1s complementary to that of Alter, which
1s quite frequent, a conflict between the two may occur.

I refer to this type of contlict as jural conflict.

The conceptualization proposed here implies that for the existence of a jural
conflict ncompatible jural dispositions are necessary, namely, jural expectations
that cannot be contemporarily satistied (or a jural expectation concerning a certain
behavior and the absence of a complementary jural disposition concerning it). What
1s not necessary 1s the pseudo-concept of right or some term referring to it.

On the other hand, this conceptualization implies that anger-backed dispositions
also play a crucial role with respect to forms of jural coordination.

With respect to this 1ssue, I am following Petrazycki (1909-1910) who held that,
although “law” 1s the main cause of conflicts between humans, it also plays two co-
ordinative functions, namely, an organizational function (e.g., making “states” pos-
sible) and a distributive function (e.g., making “markets” possible).

Not even these forms of coordination require the pseudo-concept of right and
some term meaning it.

Due to space limitations, I will confine myself to a brief discussion of markets.

The way jural dispositions make markets possible 1s aptly summarized by
Ekkehart Schlicht (1998). Unfortunately, he emphasizes the role played by “entitle-
ments” and “obligations” without realizing that what he 1s actually depicting 1s the
role played by anger-backed dispositions:

The effect of entitlements and obligations 1s most easily understood by looking at
commonplace transactions. Consider ... a taxi ride i an unfamiliar town. A person
enters a taxi cab and tells the driver where to go. Upon arrival the taxi driver points to
the taximeter and indicates the fare. The customer pays ... [and] leaves|. T]he taxi
disappears. Neither party expects to meet the other again, and no-one thinks about
the episode any further ... . ...

‘Why do both parties honor the contract? The passenger,

for his part may consider leaving the taxi without paying, as he has been brought to
the place where he wanted to go. He may fear, however, that this would infuriate the
taxi driver. As the driver appears to be a strong and determined person, this appears
too high a risk, and the passenger decides to pay.

However, afier having handed over the money, nothing has changed in the mutual
bargaining position: the taximeter reading 1s stll the same, the physique of the taxi
driver appears as threatening as before, and the passenger still has cash i his pocket.
So why does the taxi driver not insist that the passenger pay again, and why shouldn’t
the passenger comply if he did before?
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The taxi driver may think that such a demand would infurzate the passenger. The
passenger could resist, and could consider legal action. So he 1s content with what he
has obtained and drives away. [Schlicht 1998: 29 {., emphases added]

It 1s not entitlements and obligations that make this mteraction possible, but ra-
ther:

- the passenger’s anger-backed expectation not to be asked to pay twice, along
with her complementary anger-backed disposition to pay the taxi driver, and

- the taxi driver’s anger-backed expectation that the passenger pay, along with his
complementary anger-backed disposition not to ask the passenger to pay twice.” *

Focusing on anger has a further advantage. It makes it possible to realize that it
1s not true, as claimed by Schlicht, that “after having handed over the money, noth-
ing has changed in the mutual bargaiming position” (see the above quotation) of the
passenger and the taxi driver. After the payment, should the taxi driver ask for a
second payment, he would have to deal, as it were, with a “stronger” passenger be-
cause, after the payment, the passenger has a disposition to become aggressive she
previously had not. The complementary 1s true for the taxi driver: Until the passen-
ger pays, the taxi driver has a disposition to become aggressive, which ceases to exist
as soon as the passenger’s payment takes place. The payment effects, as it were, the
handing over of a weapon (the disposition to become aggressive) from the taxi driver
to the passenger.

I can now formalize an empirical reduction of “jural norm” and “right” m the
following manner:

—|b<:go - (ANGER)Alm-(ﬁ [)ﬂg«)).

The above expression should be read in the following way: The performance of
non-5" by Ego causes anger in Alter at behavior non-b on the part of Ego.”

“To avoid misunderstanding, it should be stressed that, here, the normative (or, more precisely
jural) phenomena (1) are the passenger’s disposition to become angry should the taxi driver ask to be
paid twice, (1) the taxi driver’s disposition to become angry should the passenger refuse to pay, and
(1) the passenger’s and (iv) taxi driver’s complementary dispositions to those dispositions. If the pas-
senger and the taxi driver abstain from, respectively, refusing to pay and asking to be paid twice solely
because they fear the other’s anger, theirs are not normative phenomena but rather non-normative,
or teleological phenomena (cf., above, fn. 8).

“As for legal action, Schlicht only mentions it in respect to the passenger, who Schlicht surmises
might sue the taxi driver, should the latter ask for a second payment. I do not know of any legal system
in which a person can be sued for asking for a second payment. Schlicht i1s probably thinking of an
extortion, which might involve an intervention by the police and then a criminal trial. As for the
situation where a taxi driver sues a passenger for not paying, Schlicht does not even mention it.

7“Non-b", or “=b”, should be understood as “empirically incompatible with behavior 5”.

*It should be observed that it is not the non-performance of b on the part of Ego that causes anger
i Alter but Alter’s perception or belief that Fgo does or did not perform h. Motivationally, external
reality can act on human beings only as far as it 1s psychically processed. This point was elaborated
systematically by Petrazycki (1909-1910).
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A jural norm may be located:

1. within Alter’s psyche and concern Ego’s behavior;

2. within Ego’s psyche, concern Ego’s own behavior, and amount to a comple-
mentary anger-backed disposition; and/or

3. within Tertius’ psyche, concern Ego’s behavior, and amount to a concordant
anger-backed disposition.

I can now show that this approach also makes it possible to empirically define
“(ural) obhigation” and “(ural) prohibition”.

Jural obligations can be reduced in the following manner:

—1 X0 AN GER\lm (—u\’tgo).

Abstention from action x" on the part of Ego causes anger in Alter at abstention
from x on the part of Ego.
As for jural prohibitions, they can be reduced as follows:

Xigo ANGER\m».»(/\’lcgu) .

Action x on the part of Ego causes anger in Alter at action x on the part of Ego”.

Similar to jural expectations, jural obligations mvolve a cognitive shifi from the
abstention that causes anger to the action that would nof cause it.

The reason jural obligations mvolve a cognitive shift while jural prohibitions do
not 1s that:

- jural prohibitions concern actions that e/icit anger, while

- jural obligations concern actions that prevent anger.

From a /logical standpoint, obligatory actions can be turned mto prohibited ab-
stentions (and vice versa). However, this does not touch on the psychological fact
that we naturally focus more on actions than abstentions,” and therefore, it is more
natural for us to speak about obligations when the anger-elicitor 1s an abstention,
such as notkeeping a promise, than when 1t 1s an action, such as assaulting people.
This 1s why we speak of the obligation to keep promises but we do not speak of the
obligation to abstain from assaulting people (at most, we speak of the right to bodily

ntegrity).

2.2, Indignation

As noted previously, unlike anger, indignation 1s gratuitous. It emerges as a result
of the child learning that there are types of circumstances in whichin which her
caregiver will tolerate or approve of her becoming aggressive, even in the absence
of any form of threat or frustration.

“x1s used to refer to actions strictly understood.
“Cf. Lewandowska-Tomaszczyk 1996 (42) and Clark & Clark 1977 (538).
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With respect to indignation, people employ the cogrutive salience of some be-
ings’ features or behaviors as a prefextto exert aggression toward them." The salient
features of those beings or behaviors may be extremely diverse, ranging from having
an uncommon sexual behavior, such as homosexuality, to being an intelligent
woman, as may have been the case in many witch hunts.

One may ask why human beings take other beings’ cognitive salience as a pretext
to be aggressive against them. In other words, why do humans engage in moral sad-
1sm? I cannot discuss this 1ssue here. It 1s sufficient to repeat that indignation 1s here
understood as socialized proactive aggression, and unsocialized proactive aggression
may perfectly be an innate phenomenon to be explained evolutionarily."”

What 1s key here 1s that the socialization of proactive aggression 1s not mnate.
Therefore, socialized proactive aggression, namely, indignation 1s not innate either.
A consequence of this 1s that, with their “godlike” prestige, caregivers teach their
children that gratuitous aggression can be safely exerted against certain targets, and
only them. I am not aware of any study showing that non-human primates’ proactive
aggression can be at all socialized and, 1f this 1s the case, to what extent its targets can
be redirected.”

Indignation-backed expectations/dispositions, or norms may be formalized in
the following manner:

—De = INDIGNATION (= D).

The above expression may be read i the following way: Behavior —5 on the
part of Ego causes indignation in Tertius at behavior —5 on the part of Ego. The
norm concerns Ego’s behavior but exists only within Tertius’ psyche. There cannot
be anything like a complementary indignation-backed expectation within Ego. At
most, Ego may experience shame or guilt (see below).

Also 1 the case of indignation, by using x and —x, prohibitions and obligations,
respectively, can be reduced to dispositions to experience indignation:

Xiwo = INDIGNATTON toins (Xixo)
— Xigo INDIGNATION 'ru-lius(—|X1<:g-o)

“This hypothesis elaborates on Freud’s “narcissism of small differences” (Freud 1929/1981: 114).
Due to space limitations, I cannot discuss the difference between being indignant at a certain person’s
behavior and being indignant at a certain type of person per se.

“Interestingly, often indignation involves the imbalance of power, which Wrangham (2019: 225)
describes. In comparison to angry people, indignant people are less probable to “act out” on their
idignation if other people do not share it. Typically, witch hunts, stonings, and lynchings involve a
considerable imbalance of power.

“To avoid misunderstanding, it should be stressed that, once learned, an adolescent and subse-
quently an adult may become capable of unconsciously experiencing her caregiver’s sanction of ag-
gression even against targets diametrically opposed to those her caregiver would have approved of.
For example, a child raised by a fascist caregiver can become a gratuitously violent communist or vice
versa.
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Two phenomena that at first glance may appear to be forms of anger but should
rather be considered as forms of indignation should be now discussed.

The first phenomenon 1s where Tertius pretends to be identifying with Alter’s
anger at something Ego did to him. If Tertius 1s only taking as a pretext what Ego
did to Alter, we are dealing with a form of indignation, not of anger. This 1s typically
the case of those who participate 1n the lapidation of an adulterer not because they
sympathize with the cheated-on spouse, but simply for the sake of being cruel, that
18, for the sake of releasing their aggression against a safe target (the adulterer).

The second phenomenon concerns many cases of revenge.

For revenge to be a form of reactive aggression, it 1s not sufficient for the revenge-
taker to have previously experienced a form of reactive aggression against their vic-
tim. Rather, 1t 1s necessary that the revenge-taker still experiences it during the act
of revenge. If this 1s not the case, then we are not dealing with anger-backed revenge,
or revenge proper, but with a form of indignation-backed revenge, or pseudo-re-
venge.

One could ask whether it 1s possible to square my approach with Wrangham’s
contention that “acts of revenge are not necessarily reactive and mn fact are unlikely
to be so, given that revenge typically involves planning” (2017-2018: 2). The differ-
ence between my approach and that of Wrangham 1s terminological. I assume that
Wrangham would rather employ “revenge proper” for what I have referred to as
“pseudo-revenge” and vice versa.

The reason I prefer to employ “revenge proper” to refer to the revenge i which
the revenge-taker still experiences anger 1s that the expression “right to take revenge”
1s sometimes utilized (e.g., Recht zur Rache, ius ultionis"). If “right” is employed to
refer to 1llusions that are generated by anger-backed, or jural expectations, con-
sistency requires that revenge be understood as a form of frustration-related aggres-
sion.

Finally, it should be observed that this reconstruction implies that reactive and
proactive aggression may contemporarily cause the same act. If this should turn out
to be biologically impossible, I should conclude that revenge 1s always a form of
indignation and that the reason “right” 1s used with respect to revenge 1s that what
should now be referred to as revenge proper (due to a necessary terminological
change) originates from one’s previous experience of anger at the victim. In this
case, the term “pseudo-revenge” should be used to refer to instances where the
revenge-taker never experienced anger.

“These terms can be found, for example, in Meiers 1767 (§ 50: 94).
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2.3. Disgust

Paul Rozin and April E. Fanlon, by elaborating on some 1deas of the Hungarian-
American psychoanalyst Andras Angyal (1941), define disgust as “[r]evulsion at the
prospect of (oral) incorporation of an offensive object” (1987: 23).

Disgust may also be a normative phenomenon (cf, e.g., Rozin 1999 and Haidt et
al. 1997).

To the best of my knowledge, the question whether in human anmimals non-nor-
mative disgust1s nnate or rather emerges by virtue of early childhood interactions
remains unsettled. However, it 1s not necessary to answer this question to explain
normative, or superegoic disgust. Whether or not non-superegoic disgust 1s mnate,
superegoic disgust definitely emerges as being reshaped by primary socialization.

An mmportant component of children’s socialization amounts to teaching them
to control their disgust. For example, a caregiver may tolerate the fact that his child
does not eat broccoli but may not tolerate her display of disgust, especially in the
form of an actual or pretended urge to vomit at prospect of eating them.

However, the child also learns that there are situations where it 1s safe to show
disgust. This may occur also with respect to objects that cannot concervably be m-
corporated, for example, music. In the case of normative, or superegoic disgust,
one unconsciously experiences one’s display of disgust as sanctioned by one’s “god-
like” caregiver. This phenomenon may occur also with regard to types of food that
are regarded as taboo in a given culture (pork, for the adherents to some religions)
or subculture (meat, for the adherents to vegetarianism).

The way disgust works 1s similar to indignation:

- bago - DIS G[J ST’l‘cmus (—| [)@)

This expression should be read in the following way: Behavior — 0 on the part of
Ego causes disgust in Tertius at behavior — 5 on the part of Ego. Similar to indigna-
tion, although the norm 1s within Tertius’s psyche, 1t concerns a person other than
Tertius: Ego. Depending on whether A1s an action strictly understood or an absten-
tion from 1it, we are dealing with a disgust-backed prohibition or obligation.

I will briefly return to disgust below, when I will discuss shame.

3. GUILT, SHAME, AND PRIDE

In this Section I will discuss guilt, shame, and pride.

Unlike indignation and disgust, where the norm 1s located within a being (Ter-
tius) other than its addressee (Ego), in the case of guilt, shame, and pride, the norm
1s located precisely within its addressee.
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Furthermore, while anger, indignation, and disgust are forms of unconsciously
sanctioned aggression (if broadly understood, as to comprise also disgust), with re-
spect to guilt, shame, and pride, we are dealing with forms of mnternal sanctions.
While guilt and shame are internal negative sanctions, pride 1s a form of mternal
positive sanction.

But this 1s where the similarities between guilt, shame, and guilt end. I will discuss
them in Subsections 3.1, 3.2, and 3.3."

3.1 Guilt

From a psychoanalytic perspective, guilt emerges when the child causes her care-
giver some form of pain and/or distress.

The child loves and fears her “godlike” caregiver; she 1s also terrified of losing
the love of a person on whom she depends entirely. If, by empathizing with him,
she realizes that he 1s experiencing some pain or distress because of something she
did, she may become terrified at the 1dea of losing his love and bitterly regret her
actions. Guilt 1s the unconscious reexperience of this terrifying experience.

Once socialized, children and subsequently adolescents and adults may experi-
ence guilt also with respect to animate beings other than their caregivers. However,
their experience 1s very painful precisely because of the way they experienced their
caregivers when they were still unsocialized children.

Based on this conceptualization, a guilt-backed expectation/disposition or norm
may be conceptualized as follows:

—|b<:go i GUILTl;o(ﬁ [)@)

This expression may be read i the following way: Behavior —b on the part of

Ego causes guilt in Ego for behavior —b on the part of Ego.
A guilt-backed obligation or prohibition, depending on whether bis an action (x)

or an abstention (—x), 1s present:
—1 X G[I ILT1<1;»,“(—|chgo)
/Yl{g‘() i G[J ILTI‘Z;.;«)(/“ZQ;())

In this respect, it 1s important to note two issues.

The first 1ssue concerns the relation between guilt and love.

Although guilt presupposes love, it works in a different way.

When Ego does b for Tertius out of love," she does that because, by identifying
with him, she experiences his well-being as her own well-being. On the other hand,
if Ego’s behavior 1s caused by a guilt-backed disposition, she performs b so as not

“The reconstruction of guilt and shame offered here relies chiefly on Lewis (1971) and Tangney
& Dearing (2002). The reconstruction of pride is an elaboration of Sandler (1960).

“I am referring to the animate being with whom Ego interacts as Tertius because I use Alter to
refer only to the “right-holder”.
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to feel guilty if she does not perform b. In other words, while in the case of love Ego
spontaneously pursues a sort of “altruistic selfishness”, or “selfish altruism”, in the
case of guilt, this latter emotion works as an internal negative sanction, or as a sort
of obstructive interference with Ego’s selfish plans.

The second 1ssue 1s related to whether non-human animals can experience guilt.

To the best of my knowledge, only forms of “para-guilt” can be observed among
non-human animals. A brief examination of the manner in which de Waal discusses
Lorenz’ ideas on this 1ssue illustrates how the psychoanalytic approach may be help-
ful in this context:

Konrad Lorenz ... related how one of his dogs, Bully, accidentally bit [his] hand
when he tried to break up one of fiercest dog fights he had ever seen. Even though
Lorenz did not reprimand him and immediately tried to reassure and pet him, Bully
was so upset by what he had done that he suffered a complete nervous breakdown.
For days he was virtually paralyzed, and uninterested in food. He would lie on the rug
breathing shallowly, an occasional deep sigh coming from his tormented soul. Anyone
who had not seen the imncident would have thought he had come down with a deadly
disease. For weeks Bully remained extremely subdued. Lorenz noted that his dog had
never bitten a person before, so could not have relied on previous experience to de-
cide that he had done something wrong. Perhaps he had violated a natural taboo on
mflicting damage to a superior, which normally (among members of his species) could
have the worst imaginable consequences. If so, instead of saying that Bully felt guilty,
it might be more appropriate that he expected punishment, perhaps, even expulsion
from the pack. [de Waal 1996: 106]

As noted previously, guilt may be understood to be an adult’s unconscious reex-
perience of her mfantile dread of losing her caregiver’s love. It should be added that
this reexperience mcludes the fear of being punished by him and that the child, on
the one hand, fears punishment also because she believes that it involves a form of
love withdrawal and that, on the other hand, she construes love withdrawal as a form
of punishment, no matter whether this 1s the way her caregiver understands it.

If the unconscious reexperience of the fear of punishment 1s the core of guilt,
Bully was experiencing a form of para-guilt as far as the role of the infantile fear of
love withdrawal was played by his fear of being expelled from the pack.” If “trans-
ference” 1s understood to be the redirection of one’s way of experiencing one or
more significant people/beings (e.g., one’s caregiver or the pack) to one or more
entirely different people/beings (e.g., one’s doctor or a dog’s master), then a form
of transference could be traced in Bully.

I am using the prefix para- (from the Ancient Greek mapd, “beside”) because the pack cannot be
regarded as a caregiver but in some respects can be compared to her.
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3.2, Shame

Along with the mhibition of his child’s aggressiveness, one of the first things the
caregiver tries to teach her 1s how to deal with her bodily wastes, saliva, bolus, and
such (“toilet-training” or “habituation into pureness | Reinlichkeitsangewéhnung]”™).

Toilet-training is effected chiefly through the caregiver’s displays of disgust.”

The experience of shame may be reconstructed as the unconscious reexperience
of the infantile experience of being disgusting to one’s “godlike” caregiver.” Quite
literally, to be ashamed amounts to experiencing oneself like the bodily waste “par
excellence” 1n the eyes of one’s God.

When children develop, this reexperience may be elicited by varied behaviors
or events, which may be completely unrelated to their bodily wastes. Examples may
range from making a solecism to wearing an outmoded tie.

The manner i which shame-backed expectations/dispositions, obligations, and
prohibitions may be formalized 1s identical to the way i which I have formalized
guilt-backed expectations, obligations, and prohibitions.

—|b1‘g<> - SHAMElcgo(ﬁblcgo)
— X SHAMEEgo(ﬁXmo)
XEgo SHAMEEgo(Xmo)

Finally, one may ask whether shame can be found in non-human animals; 1t can-
not unless 1t can be shown that they can experience disgust and that non-human
mothers use this emotion (also inadvertently) when interacting with their children.

3.3, Pride

Similar to guilt and shame, pride 1s an internal sanction. However, unlike guilt
and shame, 1t 1s an internal reward, that 1s, a positive internal sanction.

As noted repeatedly, my approach 1s premised on the hypothesis that children
conceive of their caregivers in the manner monotheisms conceive God. Conse-
quently, no greater achievement exists for children than believing to be able to meas-
ure up to their “godlike” caregivers.

Pride may be explained as the unconscious reexperience of that belef.

Once we learn to experience pride, it can be elicited by the most diverse accom-
plishments, including some our caregivers knew nothing about or of which they
would even have disapproved.

*See Miiller-Braunschweig 1922 (250).

“Such displays may occur also unintentionally, as it is inevitable that the caregiver—even despite
his best efforts—, sometimes displays disgust at his child (e.g., when changing her diaper).

*On the role of disgusted faces in the socialization of children, see Lewis 1992 (110).
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Pride-backed dispositions or norms, as well as pride-backed obligations and pro-
hibitions can be formalized in the following manner:

bliy,n - PRIDE[‘Zg()(})l‘lg())
Xigo - PRIDEW,(X)
—Xige P RIDEEQ«)(_lX)

Unlike guilt- and shame-backed obligations, pride-backed obligations do not
need a cognitive shift from an abstention to an action. As pride 1s a positive sanction,
pride-backed obligations are concerned directly with the actions whose perfor-
mances elicit pride. Rather, a cognitive shift can be observed in pride-backed pro-
hibitions, where an abstention that elicits pride (e.g., not having sex outside wedlock)
1s transformed into a prohibition because we have a tendency to focus on actions
rather than abstentions, as noted 1 Section 2.1.

I believe that much of what 1s referred to as “sense of duty” can be traced to
pride-backed dispositions. One may hypothesize that at least some acts of heroism
are performed out of the narcissistic wish to experience pride. Interestingly, often
these acts are understated by suggesting they were nothing but the discharge of one’s
duty. Such understatements are indexical of the transformation of pride-backed dis-
positions (1.e., strivings for the pleasant experiences of pride) mto pride-backed ob-
ligations.

The same may be true for some religious people who perform ditficult actions
or abstentions, such as wearing sackcloth or abstaining from having sex outside the
wedlock, which may be understood as the objects of a pride-backed obligation and
a pride-backed prohibition, respectively.”

Finally, one may ask whether non-human animals can have pride.

They cannot unless it can be demonstrated that, when still dependent on their
caregivers, they experienced them as having “godlike” features.

A reviewer correctly remarks that “the will to become godlike does not seem to be a common
feature of the way historical monotheisms usually conceive of the relation between the believers and
their god.” Indeed, in these religions, the pride a believer strives for is not the pride of becoming
godlike, or even God. Such a striving would be rather regarded as a form of blasphemy or hybris.
Believers strive to act and to be the way God wants. Why do monotheistic religions frame the relation
between God and believers in this way? My conjecture is that there is a stage in which children learn
that they will grow and become adults, that 1s, like their caregivers. Thus, the 1dea of becoming like
one’s caregiver 1s perfectly plausible to them. On the other hand, children also learn that adults die,
and death 1s something feared. In monotheisms (especially in the Christian and Islamic ones), what
people expect of God is to spare them from death, and this can be achieved by satistying God’s wishes.
Much in the same way, small children believe their caregivers can protect them from all dangers of
life, and a way to obtain this result s to secure their caregivers’ love by satisfying their wishes. In some
sense, monotheisms stem from a very early developmental stage in which children have not yet
learned or cannot yet really believe that they someday will become like their caregivers.
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4. CONCLUSION

In this study, I have endeavored to show that norms are not a unitary phenome-
non. They can be traced back to different emotions. Hence, if some behavior was
performed out of a normative emotion, it is of paramount importance to investigate
which normative emotion specifically caused it.

Among other things, this approach makes it possible to speak, not only of guilt
and shame cultures but also of anger, indignation, disgust, and pride cultures or
subcultures. The same behavioral pattern may be caused by different superegoic
emotions, depending on the culture under mvestigation.

In table 1, I summarize the ways “Ego’s performing —x 1s incompatible with
norm.” or “Ego ought to do X” can be reduced to different normative or superegoic

emotions.

Ego (duty-holder) Alter (right-holder)

Ego’s complementary identification with Alter, should Alter Alter’s angerin the event of
become angry in the event of Ego’s —ix Ego’s —ix

Ego’s guiltin the event of Ego’s —x
Ego’s shame in the event of Ego’s —ux

Ego’s pride in the event of Ego’s x

Ego’s performing —.xis incompatible with norm:
Ego oughtto do x

Tertius (bystander)
Tertius’s concordant identification with Alter

in the event of Ego’s —x
Tertius’s mndignation in the event of Ego’s —x

Tertius’s disgust in the event of Ego’s —x

Table 1. Possible reductions and psychological locations of a norm concerning Ego’s action x

I can now turn to the following questions:

Is there anything normative emotions share that allows them to be grouped to-
gether as “normative” emotions?

Can non-human animals have normative emotions or at least forerunners of
them?

With respect to the first question, it 1s evident that psychoanalysis provides an
answer. Normative, or superegoic emotions are the emotions that emerge or are
reshaped by virtue of the child’s early interactions with her “godlike” caregiver.
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Tracing normative emotions to child-caregiver interactions makes it possible to
identify normative emotions without having recourse to obscure terms such as
“ought to” or, tautologically, to a concept of normativity (cf., Section 1, above).

To the child the caregiver 1s the ultimate authority and model—n Latin norma—
, and m adults the 1dea of normativity, or authoritativeness originates from the way
they experienced their caregivers when they were children.

There cannot be normativity without early child-caregiver interactions. At most,
there may be proto-normative phenomena such as unsocialized reactive aggression,
unsocialized proactive aggression, and pain for having hurt a loved one , which can
also be referred to as “proto-anger”, “proto-indignation”, and “proto-guilt”.”

However, these proto-normative phenomena cannot be recognized as such with-
out the notion of an emotion emerging from or being reshaped through a child’s
mteractions with her “godhke” caregiver.

As for question (2), its answer depends on whether non-human anmmals experi-
ence their caregiver (mostly their mother) as a “godlike” being, and that experience
produces the emergence or reshaping of certain emotions.

As noted previously, if this 1s not the case, then one can speak of proto-norma-
tivity but not of full-blown normativity.

However, it may possible to trace paralle/but different mechanisms that, for ex-
ample, are related to domestication. This possibility with respect to guilt was sug-
gested 1 Section 3. Such phenomena may definitely be referred to as para-norma-
tive phenomena. However, to be truly para-normative phenomena, they must at
least partly emerge through socialization, not selection.” According to the concep-
tualization proposed here, without socialization there can be neither full-blown nor-
mative phenomena nor para-normative ones.”'

*This approach implies that we can use the term “proto-right” when discussing animal behavior.
However, I would not use “right” without, quotes, prefixes, or qualifications as Richard Wrangham
does when speaking of “fights over mating rights” (1999: 4). Further, when using terms such as “right”
and “proto-right”, one should always specify whether such entities are located within the right- or
proto-right-holder, within the jural or proto-jural duty-holder, within third parties, or within two or all
of them. Thus, to state that the alpha male has a proto-right to sexual monopoly may mean that he
has a disposition to reactively aggress those who violate it, that a violator has a disposition to not
reactively counter-aggress an alpha male who should aggress him due to his violation of that monopoly
(or that the violator violates it in a circumspect manner, cf. de Waal 1991: 338), or else that other
idividuals in the group have a disposition to not react against an alpha male who aggresses a violator.
If such phenomena are absent, we can speak neither of a jural nor of a proto-jural mating monopoly.

“Here I am focusing on domestication as the result of a form of socialization. I am not denying
that domestication may be first and foremost the result of biological selection (see Wrangham 2019).

T wish to thank Riccardo Mazzola, who read a previous version of this article, and one of the anony-
mous reviewers for their precious advice. Mistakes are mine only.
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ABSTRACT

The essay addresses the problem of normativity of law from the point of view of
phenomenological hermeneutics. First, the author briefly reconstructs the theory of hermeneutic
experience as an experience of understanding or an experience of meaning, highlights the
mherent normative dimension in the structure of hermeneutic experience and describes its
aspects. Then, the essay traces the connection between this iitial normativity and the formalized
normative systems that largely mediate our lives in the modern world. In particular, using the
concept of human dignity as an example, the author shows that hermeneutic optics enables us to
see the foundations of legal norms in the very mode of our being in the world. Finally, the essay
explains the modern crisis of law as an integral part of the general crisis of meaning, which 1s
associated with the destruction of public realm and a radical transformation of our fundamental
experience.

KEYWORDS
hermeneutic experience, mutual recognition, public realm, normativity of law, crisis of
normativity

1 INTRODUCTION

Along with the numerous crises of our time, one can state a large-scale crisis of
law, which i practice manifests itself in manifold phenomena of de facto
rightlessness, absolute domination of violence and the inability of law to oppose
anything to 1it. In philosophy, 1n its turn, it 1s a widespread attitude to 1gnore legal
1issues and disregard for the specific status of the juridical, as if it did not exist at all.
As Paul Ricoeur points out, this neglect 1s all the more striking because 1t 1s a very
recent phenomenon, although throughout the history of Western mtellectual
tradition, right up to the 20th century, law remained one of the central themes 1n
philosophers’ reflections.'

'"Paul Ricoeur, 7The Just, trans. David Pellauer (Chicago: The University of Chicago Press, 2000),
VII-VIII.
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This oblivion of law seems to be part of the general crisis of normativity as a crisis
of meaning, or, as Hannah Arendt aptly puts it, the bankruptcy of common sense
in the modern world, where the most commonly accepted 1deas have been attacked,
refuted, surprised and dissolved by facts.” However, law that is by definition
characterized by a claim to significance 1s particularly sensitive to such a tyranny of
facts, which leads to no less than the lack of ‘the possibility of ascribing a meaning
to the law’.”

On the one hand, the legal, based on the 1dea of norm, 1s supplanted by the
political, based on power, which subordinates the ought and actually replaces it. It
1s the shock produced by the outbreaks of violence during horrifying 20th century
that, Ricoeur argues, explains in large part the current crisis of law." On the other
hand, legal experience 1s being replaced by economic one based on the idea of
benefit, which i fact 1s now the only norm. In this regard, Marcel Hénaft speaks of
the gradual colonization by the market of those spheres of life that are iitially non-
market in nature, including justice.” In the philosophy of law, the first of these
tendencies 1s manifested n the rapidly growing popularity of the theory of the state
of exception, and the second one - 1n the strengthening of the positions of the
economic analysis of law.” Both conceptions prioritize fact over norm, ignoring the
meaning component of our experience and thus contributing to the crisis of legal
normativity.

In this sense, philosophical hermeneutics focused on the concept of meaning
can help clarify the origins of legal normativity or the ontological foundations of law
and, thus, restore the lost normative force of law. At the same time, comprehending
the normativity of law at the level of hermeneutic experience can highlight the anti-
authoritarian and anti-utilitarian nature of law and, thus, turn our eyes to the legal
as such.

*Hannah Arendt, “Understanding and Politics (The Difficulties of Understanding),”
i Hannah Arendt: Essays in Understanding, 1930-1954, ed. Jerome Kohn (New York:
Harcourt, Brace, 1994), 314.

‘Sebastian Cercel Cosmin, “Law’s Disappearance. The State of Exception and the
Destruction of Experience,” in Law’s Hermeneutics: Other Investigations, ed. Simone
Glanert and Fabien Girard (London and New York: Routledge, 2017), 186.

‘Ricoeur, 7The Just, VIII.

"Marcel Hénaft, The Price of Truth: Gift, Money, and Philosophy, trans. Jean-Louis
Morhange and Anne-Marie Feenberg-Dibon (Stanford: Stanford University Press,
2010).

"The most famous contemporary interpretation of the Schmittian concept of the state
of exception 1s Giorgio Agamben’s. See: Gilorgio Agamben, State of Exception, trans.
Kevin Attell (Chicago & London: The University of Chicago Press, 2005). On economic
analysis of law see first of all: Richard A. Posner, Economic Analysis of Law (Boston:
Little Brown, 1973).
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The aim of this essay 1s to reveal the foundations of the normatvity of law in the
structure of hermeneutic experience and, thus, clarify the nature of the current crisis
of law as a crisis of meaning.

2 NORMATIVE DIMENSION OF HERMENEUTIC EXPERIENCE

Philosophical hermeneutics 1s part of a large-scale philosophical project of
phenomenology aimed at rethinking the world m terms of experience.
Phenomenology thinks of experience in an extremely broad way: ‘everything we live
through, be 1t the perception of an airplane crossing the sky, an abstract thought, or
concrete interaction with others, 1s something we experience’. So, the famous
modern phenomenologist Sophie Loidolt sums up, ‘for phenomenologists, there 1s
no faculty “beyond” experience’.” In turn, the hermeneutic line of phenomenology,
outhned by Martin Heidegger and developed by Hans-Georg Gadamer,
emphasizes the meaningful dimension of experience, where meaning appears as an
event of the meeting of man with the world, and experience - as ‘the medum which
opens up a “world” to us, n which we live on an everyday basis and develop
understandings of ourselves, others, and the world’." Here understanding is not one
of human abilities, but the original way of our being in the world, the fundamental
ontological structure of experience, ‘potentality of being’,” ‘original characteristic of
the being of human life itself’." In other words, hermeneutics views any experience
as an experience of understanding or an experience of meaning.

Phenomenology shows that experience carries normative structures within itself
thanks to 1ts intrinsic feature of intentionality or focusing on something as an object,
which implies responsiveness.' In turn, hermeneutics reveals responsiveness to the
other as an attribute of the circular structure of the experience of understanding.
Understanding, on the one hand, 1s always conditioned by past experience, because
we are always immersed in the world and, consequently, in history, and therefore
we cannot take an mmpartial position as an observer (what Heidegger defines as

'Sophie Loidolt, “Experience and Normativity: The Phenomenological Approach,”
in Phenomenology and Experience: New Perspectives, ed. Antonio Cimino and Cees
Leijjenhorst (Leiden and Boston: Brill, 2019), 152.

*Sophie Loidolt, “Order, Experience, and Critique. The Phenomenological Method in Political
and Legal Theory,” Continental Philosophy Review (01 March 2021), https://rdcu.be/qjPXg.

‘Martin Heidegger, Being and Time, trans. Joan Stambaugh (New York: State University of New
York Press, 1996), 135.

"Hans-Georg Gadamer, 7ruth and Method, 2nd ed., trans. Joel Weinsheimer and Donald G.
Marshall (London and New York: Continuum, 2004), 250.

"For more on phenomenological account of normativity see: Willlam H. Smith, 7he
Phenomenology of Moral Normativity (London: Routledge, 2012); Steven Crowell, Normativity and
Phenomenology in Husserl and Heidegger (New York: Cambridge University Press, 2013); Loidolt,
“Experience and Normativity”.
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‘thrownness’). At the same time, 1t 1s always directed to the future, because it 1s not
something actual, but its own possibility, which may not be fulfilled (‘project’). As
Heidegger points out, we are always more than we are, but at the same time never
more than we are, because this facticity essentially includes our possibilities.” Thus,
hermeneutics demonstrates the universal predetermination of any experience,
which, however, does not interfere with understanding, but only makes it possible.
As Gadamer notes in this regard: ‘Everything that makes possible and limits
Dasein’s projection ineluctably precedes it’.” A meaningful whole, which we are
always already embedded 1n, sets the initial normativity. And 1t 1s not about the
dictatorship of the world, and not about the free-floating creativity of a man, but
rather about the dialogue between them, changing both of its participants.

In this sense, hermeneutic experience 1s not a theoretical experience as the
comprehension of immutable truth, and not the experience of art as unhmuited
freedom of creativity, but the experience of meaning as a meeting. This experience
Gadamer, following Heidegger, denotes with the Aristotle’s concept of phronesis,
which 1s understood as moral and practical wisdom as for which actions are right in
a particular situation.' Unlike monologue episteme (scientific knowledge) and
techne (skill, or knowledge of how to create things), phronetic knowledge i1s
obtained only m dialogue, because the one who possesses it ‘does not know and
judge as one who stands apart and unaffected but rather he thinks along with the
other from the perspective of a specific bond of belonging, as if he too were
affected’.” According to Gadamer, it is phronesis that is the original human
experience: ‘this i1s perhaps the fundamental form of experience (Erfahrung),
compared with which all other experience represents an alienation, not to say a
denaturing’.” In such a way, in Gadamer’s theory of hermeneutic experience,
ontology 1s essentially combined with ethics, since phronesis as a fundamental form
of experience always presupposes the experience of the other as a co-author of
common meaning.

According to Gadamer, phronesis 1s a universal model for all experience. We
seem to constantly ask the world an open question, which makes it possible to get
answers that are unexpected for us. Recognizing that the situation 1s different, and

“"Heidegger, Bemng and Time, 136.

“*Gadamer, Truth and Method, 254.

"For more on the concept of phronesis and its interpretation i philosophical
hermeneutics see: Arnistotle, The Nicomachean Ethics, trans. David Ross (New York:
Oxford University Press, 2009), 102-17; Martin Heidegger, Phenomenological
Interpretations of Aristotle (Initiation into Phenomenological Research), trans. Richard
Rojcewicz (Bloomington: Indiana University Press, 2001); Gadamer, Truth and Method,
310-21.

“"Gadamer, Truth and Method, 320.

“Ibid, 319.
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not as we thought mitially, presupposes the question whether 1t was this or that. This
hermeneutical openness of being either this or that presupposes the recognition of
the mterlocutor in his claim to be heard, not in the sense of simply acknowledging
his otherness, but in such a way that he ‘has something to say to me’."” It is a matter
of a principled openness to various answers to the question posed and readiness for
the experience understood as the readiness to reconsider one’s prejudices, for
‘every experience worthy of the name thwarts an expectation’.”

Thus, the condition for the possibility of any experience 1s the mitial recognition
of the other, always risky step forward, which never guarantees mutuality, but on the
other hand, only such a step makes meaning as a meeting possible. This vision of
recognition 1s fundamentally different from the Hobbesian-Hegelian model of the
original state of non-recognition, overcoming which 1s an mmpossible task, as
recognition fighters face each other empty-handed, starting only from their own
subjectivity and demanding recognition without first offering it to the other. Rather,
it 1s about a model proposed by Paul Ricoeur, who contrasts the 1dea of a struggle
for recogmtion with the search for a peacekeeping experience of recognition and
shifts the starting point from the demand for recognition to proposal.” However,
the possibility of recognition, being mtrinsic to experience, 1s nevertheless always
accompanied, like a shadow, by the risk of non-recognition. One can assume that
it 1s this risky area, haltway from non-recognition to understanding, that 1s the
original locus of legal normativity. It 1s the refusal to recognize or the threat of such
a refusal that creates the claim for justice, and with that the experience that we
usually consider legal experience. Thus, our being in the world appears to be a
‘being-through-law’ not only because our life today 1s largely mediated by formalized
legal structures,” but also because the latter are rooted (at least partly) in our
fundamental experience as a hermeneutic experience, always risky and uncertain.

This uncertainty gives rise to law as a movement to mutual recognition of people,
which task, however, can never be accomplished. In this regard, Ricoeur notes that
although 1t 1s possible to talk about mutual recognition only m the mode of
desirability, which 1s neither descriptive nor normative, it, at the same time, 1s rooted
in the essence of law and forms its basis.”

It seems that 1t 1s this shaky status of mutual recognition between facticity and
normativity that generates the existence of mstitutions designed to increase the

"Ibid, 355.

“Ibid, 350.

“Paul Ricoeur, The Course of Recognition, trans. David Pellauer (Cambridge, Massachusetts;
London, England: Harvard University Press, 2005), chapter 3.

*Loidolt, “Order, Experience, and Critique.”

“Ilosib Pukép, “TopkecTBO fA3bIKa HaJ HAaCUJIUeM. [epMeHeBTUYECKUU TTOIXO0/]
K ¢unocoduu npaa,” Bonpocwl gpusocogpuu 4 (1996): 33.
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welght of the latter one. These are institutions that we call legal and in which we
attest each other’s recognition.

3 ATTESTATION OF PUBLIC MUTUAL RECOGNITION

In contrast to the unique act of recognition of the other, the norms mn which
people attest mutual recognition of each other belong to the public realm n the
sense of Hannah Arendt, 1. e. to the common world that 1s located between us and,
like every in-between, simultaneously relates and separates those who share 1t, like
a table between those sitting around it.” In this sense, the public realm makes any
experience of meaning as a meeting possible. At the same time, it 1s n this
experience that the common world 1s constituted.

The consistent clarification of the decisive role played by mutual recognition in
shaping the common world had been the main area explored by Marcel Henaff.
He complements phenomenology with anthropology and social philosophy,
thereby building a bridge between the original normativity of experience and the
formalized normative systems that function n society.

According to Henaff, in traditional societies, public recognition of each other 1s
attested by rnitual practices, well-known from ethnographic sources, mcluding
ceremonial exchanges of gifts, which mitiate a continuous circulation of gifts, thus
producing a new debt with every round. Henaff explains that the nature of this
mysterious commitment to give something in return 1s neither economic, nor moral,
nor legal. Instead, he gives the ceremonial gift a meaning of community building,
mutual social recognition, and attestation of a desire to live together, and sees the
gifts as symbols of such a uniting. This fundamental relationship of mutual
recognition differs from social ties mm an animal society, which 1s subject to
spontaneous regulation, and 1s political, because 1t 1s a meeting of two autonomies,
where there 1s a decision (albeit a hidden one) to establish rules for oneself.

While 1n traditional societies mutual public recognition 1s confirmed by the ritual
exchange of gifts, in state-type societies it 1s guaranteed by law and a set of legal
institutions that confirm the dignity and unconditional respect of each person.
Today, the direct expression of this gesture 1s human rights, which confirm the
minimum public recognition of everyone.”

Thus, recognizing the norm, we simultaneously recognize the generalized Other,
and vice versa. Moreover, the recognition of the other is always an inevitable
tripartite relationship, including the recognition of some impersonal third party —

*Hannah Arendt, 7he Human Condition, 2nd ed. (Chicago and London: The University of
Chicago Press, 1998), 52.

“Marcel Hénaft, The Philosophers’ Gift: Reexamining Reciprocity, trans. Jean-Louis Morhange
(New York: Fordham University Press, 2019), chapter 2.
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the common world, institutions, norms.” Thereby, in fact, what is behind the norm
1s neither a sovereign’s will, nor an arbitrary convention, but every particular other
as a carrier of unconditional value, which we denote as human dignity.

The 1mportance of the idea of human dignity in today’s jurisprudence 1s an
evidence of the fundamentally anti-authoritarian and anti-utilitarian nature of law.
Unlike a relationship of domination based on the struggle for recognition, where
each of the fighters demands recognition but does not offer 1t in advance, and n
contrast to market relations, where it 1s a matter of mutual recognition of community
members on the basis of equivalent exchange, law 1s connected to the initial
excessive recognition of any other, an unconditional and always risky step forward,
which 1s rooted n the structure of our fundamental experience. What 1s expressed
n traditional cultures in a ceremonial gift, and later in the tradition of hospitality, 1s
embodied 1n the modern world i the ideas of universal human rights and
responsibilities for refugees. So, what, beyond any unions between people,
determines the demand of recognition before we know each other? As Henaff
points out in this regard, beyond ceremonial procedures and local communities,
there 1s no other justification for demanding the recognition of radical otherness of
the other than his absolute dignity.”

In turn, hermeneutic optics shows that human dignity 1s neither an artificial
construction that humanity was forced to resort to for self-preservation, nor an
empty political declaration. Instead, it 1s the fundamental importance of other
people, due to the peculiarity of our experience as an experience of meaning, which
1s possible only through dialogue. As Mette Lebech notes i this respect, ‘the human
being must be more valuable to us than the whole world, given that it co-originates
its constitution. It 1s for this reason that we feel the whole world disturbed by
disregard for the human being: 1t turns the world upside down and nstitutes chaos
in our perception of the world’.”

Thus, the combination of phenomenological hermeneutics with anthropology
and social philosophy enables us to discover an essential connection between
fundamental experience or mode of our being in the world, public mutual
recognition and established legal order. Accordingly, the roots of the current crisis
of normativity should be sought i the area of radical transformations of
fundamental experience and public realm.

“Ibid, chapter 8.

“Hénaff, The Price of Truth, 401.

*  Mette Lebech, On the Problem of  Human Dignuty,
http://mural.maynoothuniversity.ie/2374/1/ML_human_dignity.pdf.
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4 DESTRUCTION OF PUBLIC REAIM AND THE CRISIS OF
NORMATIVITY

Describing public realm as a common world that ‘gathers us together and yet
prevents our falling over each other’, Arendt notes the world’s gradual loss of this
ability to unite, that 1s, to gather and separate: ‘Situation here resembles a
spiritualistic seance where a number of people gathered around a table might
suddenly, through some magic trick, see the table vanish from their midst, so that
two persons sitting opposite each other were no longer separated but also would be
entirely unrelated to each other by anything tangible’.”

Arendt associates the destruction of public realm with a radical transformation
of the structure of our experience, during which thinking and action, impossible 1
1solation and occurring while interacting with others, are supplanted first by work,
where a person 1s connected at least with the world of things, and then by labor - a
process aimed at satisfying biological needs, when people are thrown back to their
own bodies.” According to Arendt, the modern age, with its interest in maximum
productivity and profit, as well as technological advances providing the means to
achieve these goals, have further intensified the age-old temptation of man to get rid
of the complexities of action: the unpredictability of its outcome, the rreversibility
of the process that once began, and the anonymity of its authors.” As a result, the
mntrinsic human experience of creating meanings, which 1s possible only in public
space, has been replaced by ‘situation when men have become entirely private, that
18, they have been deprived of seeing and hearing others, of being seen and being
heard by them’.”

Thus, the destruction of public realm is mevitably accompanied by the
destruction of experience as such as an experience of worldliness that makes
meaningful human existence possible.” What is it about here is more than loss of
common sense; 1t 1s ‘the loss of the quest for meaning and need for understanding’
and 1 this sense the loss of experience, for understanding ‘is the specifically human
way of being alive’.”

It 1s no coincidence that Ricoeur considers the public realm, as Arendt thought
of it, as a realm of responsibility and, in this sense, a legal realm,” and the erosion
of the concept of responsibility (and, therefore, law) in today’s world associates with

the gradual elimimation of the phronesis from the structure of our experience and

7Arendt, The Human Condition, 53.

*Ibid, 320-25.

*Ibid, 220.

“Tbid, 58.

"Tbid, 320-25.

*Arendt, “Understanding and Politics,” 308, 317.
“Pukép, “TopxecTBo fA3bIKa HaJ HacuaueM,” 30.
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the transition from individual fault management to a socialized management of
risk.” ‘At the limit, however,” Ricoeur writes, ‘we might ask whether there remains,
at the end of an evolution where the i1dea of risk would have conquered the whole
space of the law of responsibility, only a single obligation, that of insuring oneself
against every risk!”” However, this rejection of risk is also a rejection of fundamental
hermeneutic openness. As a result, mutual recognition turns out to be impossible,
but also no longer needed. As well as law turns out to be needless, since justice 1s
replaced by a comprehensive risk msurance system. Market relations based on the
logic of equivalence negate any risk: they require not recognition of the other, but
consent to the exchange of substitutable things, while behind the 1dea of justice there
1s a priceless or unmeasurable human dignity. And this transformation of justice -
a good that has no price - into a commodity 1s a consequence of the destruction of
public realm and the associated loss of experience, when the fundamental
relationship of people - the relationship of mutual recogmtion that underlies
normativity of law - tends to become secondary.”

In 1ts turn, the question of the normativity of law just loses its relevance, since the
relations of mutual recognition based on the logic of excesses, constituting the
common world and norms as part of this world, are replaced by market relations
based on the logic of equivalent. These relations no longer necessitate any
generation of meanings, but they cannot constitute a community either.

5 CONCLUSION

To summarize, the modern crisis of law turns out to be an integral part of the
general crisis of meaning, which 1s associated with the destruction of public realm
and a radical transformation of our fundamental experience.

Again, hermeneutic optics enables us to reveal the foundations of the normativity
of law n the very structure of experience and to see in legal institutions an attestation
of mutual recognition of each other as holders of unconditional value, which we call
human dignity. Law, in turn, 1s not just a component of our fundamental experience
as an experience of understanding, but a condition enabling this experience,
maintaining an unstable space of meaning or, like Henaff said, ‘a space of encounter
opens up in which we recognize each other... a space where we meet to experience
together the honor of existing'.”

“Ricoeur, The Just, 24-26.

“Thid, 28.

“This key 1dea was formulated and developed by Marcel Heénaff in The Price of
Truth, where he traces the genesis of mutual recognition as a fundamental relationship
n any society, and shows how in the modern world this relationship 1s supplanted by the
market with its unacceptable claim to become a holistic project of society.

"Hénalt, The Price of Truth, 402.
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ABSTRACT

This paper deals with the issue of normativity from a legal point of view. But whereas a classical
account of the normativity of law would directly ask why the law has binding force or what legal
obligation 1s, I am approaching the issue in a rather indirect way. I am interested in the problem
of the observance of law. The paper seeks to demonstrate that legal theory is obsessed with the
“application” of law, to the detriment of compliance with the law. A number of arguments speak
mn favour of a conceptual arrangement in which comphance 1s an essential part. Yet, complance
should not be conceived 1n terms of plain obedience. A more complex configuration 1s needed.
The paper explores possible candidates for such a configuration, all of them connecting the idea
of complhiance with the 1dea of autonomy. The observance of law, then, can’t be separated from
its justification.

KEYWORDS
Autonomy, law, compliance, interpretation, norm application

The following considerations do not develop a substantial thesis. Rather, they
aim to establish a question that may appear unusual and maccessible. A site must
first be opened up from which the formulation of theses is possible at all. My aim
1s to 1dentify some assumptions which are often tacitly carried along in legal theory
and legal methodology and which become discernible when the figure of the ob-
servance of law 1s analysed. I will first explain the problem in some detail (under I.).
In order to define the problem more precisely, I juxtapose two theses in the heuris-
tically formed "antinomy of norm concretisation". It turns out that some common
notions contradict each other (under I1.). Several conventional legal theoretical ap-
proaches cannot resolve the antinomy (under II1.). Only if the self-assessment of
the law, 1.e. the interpretation of norms by the addressees in the individual case, 1s
taken into account, can this be remedied (sub IV.). Naturally, a series of follow-up
questions then arises (under V.).
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I. THE PROBLEM: OBSERVANCE AND THE MODEL OF LAW

Anyone who speaks of the observance of law has a certain image in mind: that
of subordination. In this image the law - primarily statutes - 1s in some respects
located “above” its addressees. Philosophers of law then ask about the duty to com-
ply with the law, which 1s seen to imply obedience to the law. Legal sociologists are
mnterested 1n the success and failure of compliance aspirations. Legal theorists who
use the terminology of Hans Kelsen would assign the problem of comphance to the
"effectiveness" of the law as a category to be distinguished from the "validity".'

In the following, I would like to capture this 1dea of subordination as an "obedi-
ence model" of law.” And of course: This model is the problem.

Some may doubt whether the mmage of subordination 1s really so widespread.
But I think there 1s good evidence that everyday jurisprudence operates on the basis
of the image of subordination and that the theory that accompanies everyday juris-
prudence rarely detaches itself from it. The orientation towards obedience 1s just
obvious: The law prescribes something, and this cannot be shaken, even if one does
not share John Austin's strong view that every legal norm 1s an order behind which
there is a threat of sanction.” The normativity of law as such, however it is described,
seems to imply that subordination. Citizens are subject to the laws because the laws
are legally valid due to their binding nature. Of course, this 1s particularly vivid i
the case of commandments and prohibitions, but even permissions and empower-
ments are still subject to that 1dea.

But on closer mspection it 1s not that simple. When there 1s talk of the ob-
servance of the law, the "law" seems to have already been established as 1f it were
clear what content and significance the "law" has for the concrete case. It should
therefore be possible to first identify "the" law as such, which 1s the legal norm to be
followed, and then to compare reality with it. The question of the observance of law
thus leads to a seemingly simple bivalent test: Does the addressee's action conform
to the normative order or not? But in order to carry out this test, a judgement must
be made as to what kind of action the law requires of its addressees. This raises the
question of how the addressee or a public authority can determine this. It may also
be necessary to decide whose assessment 1s important, that of the addressee or that
of the government body. Obviously, the judgment as to whether a norm was fol-
lowed or not requires the norm to be interpreted. The mterpretation on which the
addressee relies and the associated behavior are then regularly interpreted by third
parties - courts, lawyers, scholars. The category of observance of law thus refers to

'Cf. H. Kelsen, Reine Rechtslehre, 2" ed. 1960 (reprint 1976), p. 215 ff.

*Picking up Khurana’s phrase “obedience model of normativity” (Gehorsamsmodell der Norma-
avitan), 1. Khurana, m: T. Khurana/C. Menke (Ed.), Paradoxien der Autonomie, 2011, p. 7 (11).

*J. Austin, The Province of Jurisprudence Determined, 1832 (reprint 2000), p. 13 f.
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a serles of interpretations. Those interpretations are interlinked, however their re-
lationship 1s not evident.

Take, for example, the Muslim trainee lawyer who wants to wear a headscarf
during her training in court.' Can she do that, or can the employer forbid her to
wear the headscarf? How far does the fundamental right of freedom of religion
extend here, and what 1s the content of the traimnee lawyer's official duties? If the
success or failure of compliance aspirations 1s of mterest: T'o what do we want to tie
up the findings here?

This outlines only the starting point of my considerations. In the next step, I
would like to examine in more detail the question of how the process of concretising
those norms "superordinated" to human behavior 1s thought of and conceived on
the basis of the subordination picture. As I would like to show, this 1s by no means
a process free of tensions. The obedience model of law has difficulties in explaining
the processes of norm concretisation. In order to make this clear and to get closer
to the goal of gaining the right question, the next step 1s to structure the field of
discussion 1n the form of an antinomy.

II. THE ANTINOMY OF NORM CONCRETISATION

The antinomy of norm concretization operates as a juxtaposition of thesis (below
1) and antithesis (below 2).

1. The Thesis: Norm Concretisation in the Addressee’s Perspective

The thesis 1s that the concretisation of norms 1s a matter for those addressees to
whom the law 1s directed as a code of conduct.

It's based on a commonplace: The law regulates human behavior by specifying
standards of behavior.” The law as an order of conduct concerns the relationship of
citizens to the law. The law tells the citizen what to do. Of course, 1t 1s necessary that
the citizen knows what the law means. This 1s easiest when the law 1s clear. The road
traffic regulations are a good example.” Anyone at a red light knows what to do. The
concretisation of norms 1s, from this point of view, recording and processing infor-
mation on behalf of the citizen. The standard command 1s clearly visible and can
be easily integrated nto the personal decision-making process. Observance of rules

'Cf. Federal Constitutional Court of Germany, Order of the First Chamber/Second Senate of 27
June 2017, 2 BvR 1333/17, http://www.bverfg.de/e/rk20170627_2bvr133317.html.

°Ct. J. Waldron, in: A. Marmor/S. Soames (Ed.), Philosophical Foundations of Language in the
Law, 2011, p. 58 (61); as a contrast: V. Luhmann, Ausdifferenzierung des Rechts, 1999, p. 73 ff.

“The exemplification of the topic on the basis of road traffic rules is popular, see for instance
Waldron (n. 5), p. 59; V. Rodriguez-Blanco, in: G. Duke/R. George (Ed.), The Cambridge Compan-
1on to Natural Law Jurisprudence, 2017, p. 159 (159).
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1s part of this concept; it presupposes a kind of concretisation of rules by the ad-
dressees, both in the case of compliance and of non-compliance.” Obviously, the
thesis - the law as an order of conduct - must establish a strong premise: In princi-
ple, each of the addressees of this order can judge for themselves which behavior 1s
expected of them. This precondition becomes precarious when a norm raises diffi-
cult questions of interpretation. The example of the Muslim trainee lawyer shows
this. How can the law fulfil its function of controlling behavior here? Does the Mus-
lim woman know how she should behave?

2. The Antithesis: Concretisation of Norms is Interpretation and Application by
Courts

The antithesis 1s that the concretisaion of norms 1s a business of the courts, mn-
cluding the administrative authorities. In other words, 1t 1s always a matter of com-
petence.

The antithesis draws attention to the state: legal norms need to be interpreted
and applied by state bodies. This view 1s particularly widespread in legal methodol-
ogy. The predominant paradigm 1s therefore not observance, but application of the
law; application as being primarily a matter for the courts. According to a more
recent German textbook on legal methodology, the application of law 1s "the main
problem situation of methodology"." The application of law is primarily seen as an
operation of the state courts; if scholarship 1s also included as an "applying” instance,
then it is precisely to the extent that it prepares or follows up court decisions.’
"(M)ethod-conscious judgement" is the problem of legal methodology." Legal meth-
odology is simply "methodology for lawyers"." Nothing else applies to large parts of
legal theory. Juristic legal theories should differ from philosophical legal theories
precisely in that they relate to judicial or other forms of legal decision."”

'Cf. J. Raz, in: Raz, The Authority of Law, 1983, p. 210: ,,(I)he law must be capable of being
obeyed. A person conforms with the law to the extent that he does not break the law. But he obeys
the law only if part of his reason for conforming is his knowledge of the law. Therefore, if the law is
to be obeyed it must be capable of guiding the behaviour of its subjects. (213 f., emphasis in the
original).

*F. Reimer, Juristische Methodenlehre, 2™ ed. 2020, p. 26 (emphasis A. F.). H.-M. Pawlowksi,
Methodenlehre fiir Juristen, 3" ed. 1999, p. 8, for example, also focuses on “the application of law”.

‘Occasionally it is pointed out that on the one hand the legislator also interprets the constitution
and that on the other hand the implementation of the laws by the administration has a law-applying
component, see for instance 7. Méllers, Juristische Methodenlehre, 3 ed. 2020, § 9. This does not
change the finding that the perspective of the addressees remains hidden.

“C. Seiler, Auslegung als Normkonkretisierung, 2000, p. 7.

"'So the title of the book and the way of speaking at Pawlowksi (n. 8), p. 9.

“R. Alexy/R. Dreier, Ratio Juris 3 (1990), p. 1 (4).
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In this model - this deserves special attention - the addressees of the law stand
at the periphew. The "lay interpretation" can indeed be considered as a kind of in-
terpretation, as an interpretation "by the citizens subject to the law"."” But it does not
have a systematic role for law. Citizens interpret, at least, but they do so as citizens
"subject" to the law. This also applies to the process of balancing legal principles,
msofar as it 1s regarded as an mdependent mode of applying law alongside sub-
sumption: It should not be the task of the mdividual, but exclusively of the public
authorities applying the law." In legal proceedings, substantive law is "examined"
without its addressee-related meaning playing a role.” Compliance is only relevant
to the extent that the bodies acting in proceedings align their own conduct with the
procedural norms.

Obviously, the behavior-controlling character of the law no longer plays a role
for the antithesis. The addressee disappears; for this reason the above-mentioned
methodological views can be attributed to the antithesis. In my impression, only
very few of the relevant authors see the problem that there 1s a tension with the
assumption that law governs the behavior of its addressees. One of the few excep-
tions 1s the German textbook on legal methodology written by Looschelders/Roth,
in which the problem is discussed.” Starting from the antithesis, the authors take
mto account that the law actually serves to control behavior. But they quickly add
that this should not matter legally. The authors firmly reject the 1dea of developing
the legal methodology "according to the horizon of the norm addressee". The norm
addressee 1s not competent to decide the case. His view could not be decisive for
the interpretation and application of the law.” However, the authors name a correc-
tive, and this procedure seems to me to be representative of a widespread view.
They do not refer to methodological considerations but to principles of substantive
law, 1.e. to the protection of legitimate expectations, to legal certainty or to the pro-
hibition of retroactivity. Only these substantive legal correctives would be able to
bring the addressee's point of view to bear.” This thought has to be taken up again.
Before this, however, some ways of dealing with the antinomy of the norm concreti-
sation must be discussed.

“R. Alexy, in: Alexy, Recht, Vernunft, Diskurs. Studien zur Rechtsphilosophie, 1995, p. 71 (74).

"M. Borowski, Die Glaubens- und Gewissensireiheit des Grundgesetzes, 2006, p. 288; on the
autonomy of balancing see R. Alexy, Juristenzeitung 1986, p. 701 (710); R. Alexy, Ratio Juris 16
(2003), p. 433.

“P. Reimer, Verfahrenstheorie, 2015, p. 48 {I., 68 {I.: “law examination” (Rechtspriifiing) instead
of “application of law” (Rechtsanwendung).

“D. Looschelders/W. Roth, Juristische Methodik im ProzeR der Rechtsanwendung, 1996, p. 13;
with a slightly different description J. Raz in: Raz, Between Authority and Interpretation, 2010, p.
223 (239).

" Looschelders/Roth (n. 16), p. 13.

¥ Looschelders/Roth (n. 16), p. 15 {f. At the "micro" level, these aspects become relevant when
courts wish to change their existing case law, cf. Mollers (n. 9), § 3/31 {f.; M. Payandeh, Judikative
Rechtserzeugung, 2017, p. 330 ff.
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3. Strategies for Resolution: Ignorance of the Other Thesis

Various conceptual strategies can be identified that mitigate or resolve the an-
tinomy. These strategies consist of either ignoring the antithesis (under a)) or - in
different ways - radicalizing it (under b) and c)).

a) Ignorance Towards the Antithesis: the Value of the Indeterminacy of Law

Courts come mto play when difficult legal 1ssues need to be resolved. In this
respect, a natural path seems to lead from the thesis to the antithesis. One might
think that vague norms, 1.e. norms that are not clear, impair the capacity of the law
to control behavior.” The example of the headscarf-wearing trainee lawyer could be
mterpreted 1n this way. However, this 1s not a necessary conclusion. Some authors
attribute important functions of behavior control to the indeterminacy of standards,
for example 1 view of the fact that the addressees behave particularly cautiously so
as not to expose themselves to the risk of breach of standards.” The necessity of
standard concretisation could therefore be neglected for the question of what role
observance of law plays mn legal theory. This would perhaps be an elegant, sophisti-
cated solution that cannot be discussed 1 detail here. However, the hint can be
taken from 1t that an indeterminacy of the law obviously 1s not to be rejected under
all circumstances and requires differentiated judgements.

b) Radicalization of the Antithesis, option 1: Interpretation is a Question of Com-
petence

Another strategy 1s to radicalize the antithesis. This procedure can be observed
when legal methodological questions of norm concretisation are combined with
competence-oriented considerations, 1.e. when in particular the scope of judicial
competences 1s taken mto consideration: Interpretation 1s a question of legally con-
ferred, formalized official competence.

This view 1s particularly popular in German public law. It 1s rooted mn the so-
called functional-legal approach. According to this approach, mterpretation and le-
gal reasoning must be linked with the distribution of functions and competences
among the state authorities. The concretisation of norms 1s regarded here as a "ques-
tion of interpretation competence".” The prime example and probably also the

“Cf. Raz (n. 7), S. 214: ,An ambigous, vague, obscure, or imprecise law is likely to mislead or
confuse at least some of those who desire to be guided by it.“

*T. Endicott, n: A. Marmor/S. Soames (Ed.), Philosophical Foundations of Language in the Law,
2011, p. 14.

“Ct. early D. Jesch, Juristenzeitung 1968, p. 241 (242).
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birthplace of the approach is the interpretation of the constitution: the interpretation
of the constitution also depends on the scope of the powers of the constitutional
court within the institutional structure of the state organs.” With regard to the pre-
rogative of the legislature, which 1s founded in the principle of democracy, the Fed-
eral Constitutional Court examines only to a lmited extent whether the legislature
has respected its constitutional obligations in a contentious case. However, as wide-
spread the functional-legal approach 1s, and even 1f it may even be helpful in the
area of constitutional law and can be justified there: An extension beyond constitu-
tional law, as actually proposed,” is subject to considerable concern. The approach
cannot explain how the rights and obligations to which the parties in court are enti-
tled under substantive law can be restricted or extended by considerations regarding
the function and competence of the respective court.” In the context of compliance
with the law, 1t becomes apparent that the functional-legal approach has difficulties
in doing justice to the behavior-controlling character of the law.

This becomes particularly clear when, within the framework of the functional-
legal approach, the competence-oriented considerations are decisively turned mnto
the behavioral perspective: The principles of separation of powers relating to the
relationship between legislator and judge should also apply to the relationship be-
tween the citizen and the state.” In other words, so the problematic argument goes:
If the power to decide interpretation disputes 1s ultimately assigned to the courts,
then the citizen must accept against himself the mterpretation found by the court
according to the standards applicable to the court. The behavior expected of the
citizen would therefore not be the yardstick for the judicial decision, but the decision
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would produce this yardstick in the first place.” That 1s an unsatisfactory, seemingly

circular consequence.

The functional-legal approach tries to avoid these difficulties by assigning two
different norms to a particular legal standard, a norm for action and a norm for
control, in order to be operable. As a norm for action, the standard 1s directed at
the addressee, as a control norm it 1s directed at the courts. The point should be
that the required behavior in these two norms 1s not congruent. The differentiation

*As fundamental is considered H. Ehmke, Veroffentlichungen der Vereinigung der Deutschen
Staatsrechtslehrer 20 (1963), p. 53 (73 {1.); to the whole a brief overview in R.-P. Schenke, Die Rechts-
findung 1m Steuerrecht, 2012, p. 326 f. Further: H.-P. Schnerder, Die offentliche Verwaltung 1975,
p. 443 (446); G. F. Schuppert, Funktionell-rechtliche Grenzen der Verfassungsinterpretation, 1980;
W. Heun, Funktionell-rechtliche Schranken der Verfassungsgerichtsbarkeit, 1992.

“Cf. R.-P. Schenke, m: H. Dreier (Ed.), Macht und Ohnmacht des Grundgesetzes, 2009, p. 51
(63).

*See for instance M. Raabe, Grundrechte und Erkenntnis, 1998, p. 274 {t.; M. Jestaedt, Grund-
rechtsentfaltung im Gesetz, 1999, p. 173 ff.

¥ Looschelders/Roth (n. 16), p. 14.

“It is reminiscent of American legal realism, but for various reasons has little to do with it. The
functional-legal considerations concern the relationship of state organs to each other, not - as in legal
realism - the relationship of the courts to the individual.
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between norms for action and norms for control is intended to make the coexist-
ence of substantive legal requirements - for us: the behavioral dimension of law, in
which observance comes into view at all - and of the perspective of judicial control
compatible. If, for reasons of the rule of law or of the principle of democracy, the
court 1s only allowed to review the substantive legal situation to a limited extent, then
the standard applied should only operate as a control norm. However, this does not
change the fact that the norm remains binding for the addressees as a rule of con-
duct. It 1s nightly objected to this distinction that it leads to the fact that norms for
action lose the character of legal norms.” The norm for action degenerates into an
appeal.” For our topic, this would mean that there could actually no longer be any
observance of the norm.

¢) Radicalization of the Antithesis, option 2: Irrelevance of the Addressee's Per-
spective

As mentioned above, a "substantive-law"-based solution was proposed within the
legal methodology in order not to neglect either the role of the courts or the per-
spective of the addressees (II. 2. at the end). The legitimate interests of the address-
ees could be taken mto account by constitutional principles such as the prohibition
of retroactivity or the protection of legiimate expectations. In some cases, however,
even this path 1s rejected m a somewhat divergent radicalisation of the antithesis.
One example 1s the discussion of the question of which requirements are associated
with the constitutional requirement of norm determinacy. In this context, the Ger-
man constitutional lawyer Emanuel Towfigh pleaded for abandoning the addressee
perspective. In doing so, the 1dea that the norm has an addressee 1s not completely
discarded. But the yardstick for whether the norm 1s suthciently determined, 1.e.
whether 1t satisfies the constitutional requirement of norm clarity, should - in con-
trast to the prevailing view - not be understood as " addressee-orientated, subjective,
but rather as juridical-dogmatic, objective".” Towfigh justifies this view with the fact
that the complexity of legal norms 1s not at all controllable by the addressee. It de-
pends on the horizon of understanding of the legal experts.” In its interpretation by
the legal profession, the law becomes self-sufficient towards its addressees. But are

7C. Starck, in: J. Isensee/P. Kirchhof (Ed.), Handbuch des Staatsrechts der Bundesrepublik
Deutschland, Vol. VII, 1992, § 164/14; Heun (n. 22), p. 50; Jestaedt (n. 24), p. 193; the resolution is
different at M. Moriok, Selbstverstindnis als Rechtskritertum, 1993, p. 371: The controlling body
adopts the action perspective of the norm addressee.

*Jestacdr (n. 24), p. 193. Jestaedt sees the connection with a clairvoyant eye and points out that the
legal norm character of the norm of action can "probably only" be maintained by those who, following
Dworkin, take the "thesis of rights" as a basis (in fn. 249).

* k. Towfigh, Der Staat 48 (2009), p. 29 (72).

““If a standard is incomprehensible, its observance cannot be required. [...].“ (translation A. F.)
taken as the classic content of the requirement of norm clarity in 7owfigh (n. 29), p. 38. Towfigh
questions that the law can only be followed by those who understand it (p. 50).
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laws really made for the jurists, as Towfigh boldly points out in the subtitle of his
essay?

III. EXPLORATION: ATTEMPTS TO ESTABLISH DISTANCE TO THE
OBEDIENCE MODEL

I have tried to show that the antinomy of the concretisation of norms cannot be
resolved by a one-sided approach to the thesis or to the antithesis. My assumption
1s that both theses, as I have formulated them, are too simple - precisely because
they operate on the basis of the obedience model of legal normativity. The 1mage
of subordination leads directly into the antinomy. There have been various attempts
to modify the obedience model. However, as will be demonstrated i the following
by means of three selected approaches, they ultimately prove to be msufficient.

1. Legal Structure: Coordination, not Subordination

Rudiments of a "coordimatively" oriented legal theoretical model can be found
Hans Kelsen’s pure theory of law. Kelsen considers it legally unacceptable to mter-
pret "the relationship of the state to the other subjects as a relationship of domina-
tion, as a relation of command".” According to Kelsen, the state is just as entitled or
obliged as other legal subjects; it is "coordinated" with the other subjects.” Public
authorities stand n legal relationships as do other addressees of law. Both sides are
thus subject to the law. The question of complance then arises equally for both
sides. This 1dea of Kelsen's 1s interesting. In general, a legal relationship-based -
vestigation of the law has some potential. However, such considerations of structural
theory serve above all analytical purposes; questions of normativity and of the con-
cretisation of norms lie outside their horizon.

With another figure, however, Kelsen further sharpens the idea of coordination.
Kelsen turns legal normativity itself into a problem. Does the legal norm have the
form of an imperative at all? Kelsen rejects this 1dea because 1t mistakenly 1dentifies
law with morality.” The legal science should therefore construct the specific legal
sentence (Rechtssat?) from the legal material, which would take the form of a con-
ditional judgment that 1s addressed to the public authorities. If the condition formu-
lated 1n the legal provision 1s fulfilled, the punishment or execution 1s triggered as

"H. Kelsen, Hauptprobleme der Staatsrechtslehre entwickelt aus der Lehre vom Rechtssatze
(1911), in: M. Jestaedt (Ed.), Hans Kelsen Werke, Vol. 2, 2008, p. 341.

“Kelsen (n. 31), p. 341.

# Und in der Tat, wenn das Recht so wie die Moral als Norm angesehen und wenn der Sinn der
Rechtsnorm so wie der der Moralnorm in einem ,Sollen ausgedriickt wird, so bleibt doch an dem
Begniff der Rechtsnorm und dem rechtlichen Sollen irgend etwas von dem absoluten Wert haften,
der der Moral eigen ist.“ (H. Kelsen, Reine Rechtslehre, 1934, p. 21).
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an official act of force. Kelsen, however, arrives at (in my eyes) absurd conse-
quences: People could not "break" or "violate" the law at all. Law 1s still an order of
conduct, but as a specific social technique. By threatening the coercive act as an evil,
people are induced to behave in such a way that the condition formulated in the law
does not occur.” Whatever one may think of this approach, the problem of norm
comphance 1s not solved hereby, but 1s simply banned from the legal theory area.
Observance only stands 1 the focus of a sociological consideration, be it as a ques-
tion of the actual exercise of power (so in connection with the legal relationship), be
it as a question of the effect of coercive acts (so in connection with the legal sen-
tence).

2. The "Internal Point of View" in the Sense of H. 1. A. Hart

Only at first glance 1s there a distance between the obedience model of norma-
tivity and a certain element of H. L. A. Hart's legal theory, the "Internal aspect”" of
rules. Hart used this term to describe a property of social rules. While the existence
of a certain behavioural standard can be understood as an external aspect of a social
rule, the internal aspect refers to a critical reflexive attitude towards the rule that 1s
adopted by individuals.” Normativity of social rules (i.e. not only of legal norms)
therefore cannot be grasped without the perspective of the addressees. This build-
mg block enables Hart, on the one hand, to describe the 1dea of obligation and, on
the other hand, to grasp the various empowerment functions of law (via so-called
secondary rules).”

The broad discussion of this model of normativity and in particular of the nter-
nal aspect should not be of interest at this point.” At any rate in the dominating
Hart-interpretation the addressee dimension plays no recognizable role in the de-
termination of legal normativity. Hart himself devotes no deeper attention to it. The
prevailing Hart-interpretation focuses on the reflective practice of the rule of recog-
nition by the officials.” It is the officials, the bearers of public functions, whose be-
havior 1s analyzed from the internal point of view. In this respect, it 1s justified to say

“"Kelsen (n. 33), p. 29. In the background of this view is a discussion that was quite intensive in the
German legal theory of the penultimate century: Who 1s the addressee of the legal norm?

“H. L. A. Hart, The Concept of Law, 2" ed. 1994, p. 56.

“Hart (n. 35), p. 98 1.

“See for instance B. Bix, Southern Methodist University Law Review 52 (1999), p. 167; D. Pat-
terson, Southern Methodist University Law Review 52 (1999), p. 67; B. Zipursky, Fordham Law
Review 75 (2006), p. 1229; J. Kaplan, Law and Philosophy 36 (2017), p. 469; 5. Magen, in: A.
Funke/K. U. Schmolke (Ed.), Menschenbilder im Recht, 2019, p. 61; D. Kuch, in: Archiv fiir Rechts-
und Sozialphilosophie 105 (2019), p. 376.

*K. E. Himma, in: J. Coleman/S. Shapiro (Ed.), The Oxford Handbook of Jurisprudence and
Philosophy of Law, 2004, p. 125 (127); B. Bix, in: M. Golding/W. Edmundson (Ed.), The Blackwell
Guide to the Philosophy of Law and Legal Theory, 2005, p. 29 (35).
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that Hart isolates the world of the officials from the society.” Both stll face each
other. On the one hand, Hart emphasizes that for an adequate understanding of
law 1t 1s necessary to regard the regulation of conduct as the primary purpose of law
and, accordingly, the norms of conduct as the primary rules of law." But Hart car-
ries the perspective of an "official” application of law in this. This becomes clear
when Hart, though very briefly, tries to describe what norm compliance means on
the part of the addressees: "they ‘apply’ the rules themselves to themselves"." In the
German edition of the book the word “apply” 1s - a bit helplessly - translated as
beziehen, which means the addressees "relate” the rules "to themselves". I will return
to this 1dea of self-application, which Hart in this context does not explain in detail.
It can be said that Hart further differentiates the obedience model of law, but does
not abandon it.

3. Human Agency

A promising candidate for thinking observance of law in distance to an obedience
model of law 1s the philosophical theory of action. The action of the individual,
which 1s based on a rational assessment of the situation in which the norms of law
are included as one of many aspects i the assessment, forms the starting point here.
In the field of legal theory, Joseph Raz in particular can be regarded as representa-
tive of such an approach. In Raz's analysis of law, the concept of the authority of law
plays a decisive role, which gives rise to the assumption that he almost par excellence
stands for an obedience model of law. Yet Raz's service conception of authority -
the authority supports the actor in following autonomous reasons - 1s related to the
agency of the individual, 1.e. to his or her behavior as being based on reflection and
decision.” Norms are reasons for action, reasons for the action of the individual,
and this action forms the continuous point of reference of Raz's theory of law. Man-
datory norms are excluding reasons, 1.e. reasons for setting aside the usual reasons
for action.” Authority always remains related to the role it plays in this situation of
action and decision.

But, an important restriction has to be made. Individual deliberation and norm
comphance are not brought together by Raz. Observance of the norm stands next
to the weighing judgement on action.” With this, however, Raz ultimately leaves
unanswered the question of the extent to which action can be presented as compli-
ance with a standard at all. This gap 1s probably due to the fact that Raz, like Hart,

“D. Kyritsis, Shared Authority, 2015, p. 132 {f.

“Hart (n. 35), p. 38.

" Hart (n. 35), p. 39.

“See above all /. Raz Engaging Reason, 1999 (reprint 2010).

®J. Raz, Practical Reason and Norms, 2" ed. 2006, p. 74 {I.; J. Raz, Ethics in the Public Domain,
1994 (reprint 2001), p. 211 ff.

“Cf. the presentation in 1. Kuch, Die Autoritit des Rechts, 2016, p. 75 11.
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draws a sharp line between public officials and citizens. In his conception of ser-
vices, the reasons that are used for the authority to justify the norms should not play
a role for the individual i his or her decision-making situation. These reasons are
replaced by the authoritative order.” The mere fact that the norm was issued by the
authority should suffice as a reason. To this extent, this ultimately confirms the as-
sessment that Raz remains on the path of the obedience model of law.

IV. QUERY: COMPLIANCE AS AN EXPRESSION OF AUTONOMY?

Apparently, an appropriate understanding of observance depends on how the
addressee's perspective 1s taken into account. The obedience model of law has no
place for the fact that the addressees of law themselves concretize the norms. There-
fore 1t 1s necessary to start agam, now with the question whether and how a self-
assessment of the law by the addressees can be considered. Or, to put it another
and more demanding way: can observance of the law be thought of as an expression
of personal autonomy?

1. The Concept of Autonomy

Of course, autonomy 1s a complex, ambiguous concept. It does not allow to
simply put a definition at the begmning and to start developing thoughts and drawing
conclusions from such a definition. To grasp the term as self-determination can
only be understood as a very first approximation. If this self-determination 1s linked
to the establishment of norms, a fundamental problem arises for practical philoso-
phy. It 1s far from clear whether moral commandments can really be founded au-
tonomously. The discussion 1s provoked by Kant's philosophy, which has placed
exactly the autonomy of the individual at the centre of the justification of norms."
For some, this attempt 1s considered as paradoxical: from the autonomous status of
the person specifications shall be derived which have a heteronomous effect.” More
precisely: autonomy presupposes an unbound self, whose independence must ac-
tually lend a heteronomous character to any law.” If there are reasons for moral

“Raz, Fthics (n. 43), p. 215.

“ Der Wille wird also nicht lediglich dem Gesetze unterworfen, sondern so unterworfen, dass er
auch als selbstgesetzgebend und eben um deswillen allererst dem Gesetze (davon er selbst sich als
Urheber betrachten kann) unterworfen, angesehen werden muss.” (1. Kant, Metaphysik der Sitten,
mn: Akademie-Textausgabe, Vol. IV, 1968, p. 385 (431)).

"Cf. Khurana/Menke (n. 2); J.-R. Sieckmann, The Logic of Autonomy, 2012, p. 2 {f.; O. O'Nelill,
Constructing Authorities, 2015, p. 122 ff.; a different accent in I Augsberg, in: T. Vesting/S. Kori-
oth/I. Augsberg (Ed.), Grundrechte als Phinomene kollektiver Ordnung, 2014, p. 39 (53 f.).

*So approximately the characterization at Khurana (n. 2), p. 11 {f. (with further references).
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principles, then these principles cannot at the same time be understood as self-im-
posed.” As Robert Brandom puts it, for Kant "to be rational" means "to be bound
by rules', and the question 1s how this rule-bound nature can be reconciled with

nsl

radical autonomy.” The "obedience model of normativity"”" thus becomes problem-
atic. Ernst Tugendhat formulated this very nicely: "Must we not ask ourselves the
other way round why we prefer to think of being bound to morality as being bound
to a straijacket?"” For Christine Korsgaard, the paradox is resolved at the higher
level of the practical 1dentity of the individual. This 1dentity 1s constituted by the
reflective structure of the human mind.” However, a direct answer to this question,
especially 1if 1t concerns the justification of norms, cannot be attempted m the fol-
lowing. Instead, I would like to take a detour, namely using the example of following
the law, to examine whether and 1n what sense there 1s room 1n law for the 1dea of
the autonomy of the individual.

In doing so, account should be taken of a differentiation that 1s widely made
within the concept of autonomy. A number of theories that attempt to trace moral
or legal norms back to the autonomy of the norm addressees distinguish between
mdividual and collective autonomy. Both are put mnto a relationship in a certain
way.” Collective autonomy is the autonomy that is granted to the individual within
a community. Here, the mdividual 1s the addressee as well as the source of the
norms. This 1s a highly abstract conjunction; under constitutional law 1t can be 1llus-
trated, for example, by the interweaving of fundamental rights and of democracy.
In order to take this connection into account, 1t will be necessary to place the self-
assessment of legal norms m some way 1n relation to the collective component of
autonomy (in law). We now turn to this self-assessment by the addressees.

2. Stages of Self-assessment

Various argumentative arrangements mdicate that the analysis of law must 1n-
clude 1its self-assessment by the addressees. These arrangements differ considerably
in detail. Different argumentative stages can be distinguished. I regard them as stages

“T. Pinkard, in: Khurana/Menke (n. 2), p. 25 (46 L.).

*R. Brandom, Making it explicit, 1994, p. 50.

“See n. 2.

* k. Tugendhat, Vorlesungen tiber Ethik, 2. Aufl. 1994, p. 96.

*Ch. Korsgaard, The Sources of Normativity, ed. by O. O’Neill, 1996, p. 100-113. But this leads
to the paradox of self-constitution: Ch. Korsgaard, Self-constitution. Agency, Identity, and Integrity,
2009, p. 20.

*'Often with priority given to individual autonomy, see for instance Steckmann (n. 47), p. 19; in
contrast both as being “co-originally constituted” (gleichurspriinglich) at J. Habermas, Between Facts
and Norms, 1997, p. 118 {f,; similar £. Tugendhat, m: Tugendhat, Aufsitze 1992-2000, 2001, p. 91
(98).
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because the respective approaches are becoming more and more demanding from
a normative point of view.

a) The Argument from Constitutional Sociology: Interpretation as a Social Struc-
ture

nss

"He who 'lives' the norm interprets it (too)."” Peter Hiberle wrote this - with
quotation marks and brackets in his typical style that avoids clear statements - in
1975 1n his much-noticed essay on the "open society of constitutional interpreters".
According to Hiberle, interpretation of the constitution 1s a matter not only of the
public authorities, but also of all "public exponents" and of all citizens and groups -
in other words of the "open society”. Here we find a first form of self-assessment.
The addressees of the norms are mvolved in the interpretation of the norms.

However, this theory is unproductive for the search for self-assessment: ™
Hiberle 1s inconsistent, because the societal participants should only be "pre-inter-
preters". "Ultimately" it is up to the interpretive constitutional jurisdiction.” This also
explains why Hiberle integrates functional-legal considerations into his concept.”
Hiberle takes up the above mentioned problem of radicalizing the antithesis, which
1s connected with the functional-legal approach, so that he moves away from the
addresses' perspective again. It becomes clear that the norm addressees play no
exposed role at all; Hiaberle generally aims at the society as a whole. The behavioral
aspect of law takes a back seat. This can also be seen from how Hiberle bases his
thesis. He relies on sociological assumptions about the relationship between law -
especially constitutional law - and reality. The 1dea of the "open society of constitu-
tional mterpreters" with its republican-democratic borrowings indeed could be un-
derstood as a normative theory. On closer examination, however, the emphasis 1s
on describing republican democracy as a reality.

The theory of the open society of constitutional interpreters therefore 1s unpro-
ductive for our purposes. This can also be shown by the example of the headscart
case previously mentioned. For the dogmatics of fundamental rights, 1t can certainly
be well justified on the basis of this theory that the wearing of the headscarf can at
all be assigned to religious freedom. The predominant view is that the self-image of
the holder of the fundamental right must be taken into account, unless it 1s implau-
sible.” At the same time this qualification shows the limits of thinking about self-
assessment: Other questions of constitutional law, questions of administrative and,

”P. Hiberle, in: Hiberle, Verfassung als 6ffentlicher ProzeR, 1978, p. 155 (156).

“Ulamately, Hiberle's ideas were made fruitful exclusively for fundamental rights dogmatics, see
Morlok (n. 27) (who, of course, goes much further in his mvestigation); W. Hofling, Offene
Grundrechtsinterpretation, 1987; Borowski (n. 14), p. 251 ff.

7 Hiiberle (n. 55), p. 157.

* Hiiberle (n. 55), p. 178.

* Morlok (n. 27), p. 393 ff.
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in particular, of civil service law raised by such a case are ultimately below the radar
of constitutional sociology. There is no room for this.

b) The Rule of Law Argument: "Self-application” of Norms by Virtue of Human
Dignity

A form of self-assessment based on the rule of law that relates to the entire legal
system 1s closely related to the minimum requirements that must be met by the
mode of legality, the rule of law. The archetype of this argument 1s represented by
Lon Fuller, who decisively justifies his 1dea of an internal morality of law with a
reference to human dignity. If human behavior in law 1s to be subject to the rule of
law, then man must be thought of as a responsible agent who can understand and
obey the rules and who can be responsible for violations.” Jeremy Waldron takes
this point up and emphasizes even more clearly the reference to human dignity.
"Law assumes that ordinary people are capable of applying norms to their own be-
havior and 1t uses this as the pivot of their being governed. Ordinary people are

n61

capable of acting like officials ..."" Legal systems would take advantage of people's
capacity to act, L.e. their practical understanding, self-monitoring and self-control
skills.” Again and again, the law relies on voluntariness and insight. To rule by law
1s fundamentally different from how a flock of sheep 1s led by a dog. As Waldron
tries to show, the problem of the vagueness of many legal norms does not have to
contradict the 1dea of self-application. Thus, while the solution explained above un-
der II. 3. a) consists in making vagueness functionally usable as vagueness, Waldron
emphasizes the fact that the law trusts i the fact that the addressees themselves
make a judgement about the application of the norms.” Vagueness can therefore
be elimiated by the judgment of the addressees, which 1n no way means that all
those concerned must come to the same conclusion.

This justification of a self-assessment 1s, as shown, based on constitutional mo-
tives. But on closer mnspection, human dignity 1s not spelled out with a view to the
collective autonomy of the norm addressees (as a community). In other words, the
participation of the norm addressees 1n the justification of the norm 1s irrelevant. In
a sense, the law here still comes "from above" to the addressees. According to Wal-
dron, ordinary individuals are able to behave like public officials: The addressees

“ L. Fuller, The Morality of Law, 1969, p. 162; in the same spirit Morlok (n. 27), p. 282 ff.

"J. Waldron, How Law Protects Dignity, Cambridge Law Journal 71 (2012), p. 200 (208). Thus,
‘Waldron emphasizes that in case of comphance with the rules of the traffic code not a policeman or
a court, but the driver of the vehicle 1s “the first law applhier” (Waldron (n. 5), p. 65). For ,self-appl-
cation” see also J. Waldron, Dignity, Rank, and Rights, 2009, p. 237.

*Waldron, Law (n. 61), p. 206; also Waldron, Dignity (n. 61), p. 247.

*Waldron, Law (n. 61), p. 208, with a reference to Waldron (n. 5).
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reproduce official judgements; "acting like officials" 1s the key formulation. Ob-
servance of the norm 1s modelled according to the model of judicial application of
the law.

¢) The Argument from Democracy and from the Rule of Law: "Protestant Att-
tude” to Law

Thus, the question arises whether the inclusion of a democratic component once
more modifies the nature of legal comphance. The figure of the "protestant attitude"
to law, which Ronald Dworkin developed as an element of his conception of law as
mntegrity, 1s helpful here. This conception 1s decisively based on the fact that in the
application of law those values that justify the law must again be mobilised in an
mterpretative way. But not only in the application of law: Because the respective
processes, which embrace the contestation as well as the justification of the law, are
also cumbent on the ordinary citizen. As members of a community based on the
rule of law, the citizens, according to Dworkin, are united by loyalty to the set of
principles that have been incorporated mto the law and whose identification and
interpretation 1s a matter for each mdividual member. The member adopts a
protestant attitude to law: an attitude that makes every citizen responsible for form-
ing a judgement about what ties his or her community has imposed upon itself and
what those ties require in new circumstances.” Compliance, then, is not the con-
formity of mdividual actions with individual norms, but the fulfilment of a complex
legal obligation.” The protestant attitude is thus, in the final analysis, no longer just
a “mirror image”” of the reasoning that judges and other officials practice to fulfil
their institutional duties. It almost looks as if, conversely, the institutional proce-
dures of the application of the law were directed towards reproducing the argumen-
tative justification that 1s located i the relationship between the parties - one side
of which can also be the state.”

However, it would be too short-sighted to simply turn the tables now. Judicial
application of law as well as observance of norms are rather both equally forms of
expression of norm assessment. If legal reasoning 1s widely regarded as a process
that would be specific to courts (a central assumption of the antithesis presented
above, II. 2.), then, as Raz rightly pointed out, this is merely conventional.” The
idea that the ordinary individuals would mmitate the reasoning processes of the
courts 1s therefore just as mistaken as the reverse i1dea that the courts would imitate

“R. Dworkin, Law’s Empire, 1986, p. 413. To this - predominantly critical - G. Postema, Law
and Philosophy 6 (1987), p. 283; V. Simmonds, Cambridge Law Journal 60 (2001), p. 271 (292 {f.);
K. Henley, Ratio Juris 3 (1990), p. 14 (26 ff.). A defence in Kyritsis (n. 39), p. 145 ff.

* Dworkin (n. 64), p. 190.

* Kyritsis (n. 39), p. 146.

7 A. Funke, in: J. Schuhr (Ed.), Rechtssicherheit durch Rechtswissenschatft, 2014, p. 49 (62).

* Raz, Fthics (n. 43), p. 326 ff. (with regard to legal reasoning).
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the reasoning processes of the individuals. The idea of imitation itself is misleading:”
Both courts and individuals try to determine what 1s legally valid or how a dispute
1s to be resolved.

I grasp this consideration as a "democratic' element, because it extends the link-
age of norm justification and the position of an addressee - based on the principle
of democracy - to the level of norm application. This actually makes "the applica-
tion an aspect of the authorship of norms".” However, one can ask the question
whether the concretization of norms 1s at all an exclusive affair of the respective
norm addressee. In theory, all authors of a standard should be able to participate in
its application. In this sense, Jiirgen Habermas has objected to Dworkin's figure of
Hercules - the 1deal judge who 1s able to find the right decision in the dispute - that
it 1s "monological'. Instead, the judge must conceive his activity as a joint enterprise
of the citizens.” Perhaps it 1s a practical convention if only the judgement of the
respective addressee 1s taken into consideration when a norm 1s concretised. Usu-
ally, third parties simply have no mterest in this. But this 1s not decisive. Rather, the
constitutional element comes into play here, which requires a prominent role of the
addressee 1n particular. The granting of rights 1s associated from the outset with the
1dea that the holders of the rights form a judgement about the role of the rights mn
the concrete case. At least they can form such a judgement.” This aspect of the rule
of law merges m the "protestant attitude" with the democratic aspect of collective
autonomy.

d) Observance from a Deliberative Point of View

While the argument just discussed still finds its starting pomt 1n the judicial deci-
sion and progresses only from this to the individual assessment, agency-based ap-
proaches can head for the problem of self-assessment coming, so to speak, from
the opposite direction. In this sense Veronica Rodriguez-Blanco tries to show that
and to what extent observance of law can be seen as an expression of practical re-
flection of an individual who assesses the reasons for the rules followed. "(T)o follow
and comply with legal rules is an actuality of our practical reason capacities [...].""
Not only must reasons for action be examined under the umbrella of practical rea-
son, as Christine Korsgaard does, for example.” Legal normativity also needs to be

* Raz, Fthics (n. 43), p. 327.

"So as a conceivable, but in the end rejected consequence of the discourse theory of law M. Bor-
owskr, in: J. Isensee/P. Kirchhof (Ed.), Handbuch des Staatsrechts der Bundesrepublik Deutschland,
Vol. XII, 2014, § 274/21.

" Habermas (n. 54), p. 224. However, in my eyes Habermas does not really meet this requirement
by relying on the figure of the discourse of application, as opposed to the discourse of justification
(borrowed from K. Gtinther, Der Sinn fur Angemessenheit, 1988).

"Ct. J. Waldron, Law and Disagreement, 1999 (reprint 2004), p. 251.

" V. RodriguezBlanco, Law and Authority under the Guise of the Good, 2016, p. 35.

" Rodriguez-Blanco (n. 73), p. 13.
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understood 1n terms of practical reason. According to Rodriguez-Blanco, following
rules has the structure of practical reason. This does not have to manifest itself in
every individual case of everyday life, but it 1s in principle possible to make every
norm compliance and every violation of the norm visible by stating reasons. These
reasons ultimately lead to values or "good-making characteristics" which the individ-
ual associates with his or her respective actions.” This would probably be the highest
level 1n the step ladder of the models of self-assessment of law, because more de-
manding conditions are hardly imagiable.

In the background there 1s a consideration of action theory which can already be
found 1n Raz’ theory: An action can only be considered to exist if 1t 1s intentional,
which means that the action takes place for a reason. Reasons, on the other hand,
are facts that prove an action to be "good" in the sense of being valuable or prefera-
ble.” Rodriguez-Blanco wants to refine Raz's approach, but with one important dif-
ference. The difference concerns an element of Raz's conception of authority that
has already been touched upon previously. According to Raz, the reasons used by
authorities to substantiate their norms are at the level of the individual substituted
by a single reason, namely the reason that the norm was issued by the authority.”
Rodriguez-Blanco, on the other hand, argues that in this respect there can be no
intentional act at all.” All reasons should therefore be accessible to individual delib-
eration. In principle, the mdividual thereby regains his full agency. It 1s noticeable,
however, that in fact the interpretation and concretisation of the law are not an 1ssue
for this approach. Perhaps they are consumed by the deliberative practical decision,
so to speak. Rodriguez-Blanco's reflections on this point are not entirely clear. For
the present context, however, 1t 1s sufhicient to note the great correspondence with
the figure of the protestant attitude n the sense of Dworkin's theory. The difference
seems to lie rather in metaethical assumptions. Rodriguez-Blanco sees Dworkin's
approach to constructive interpretation, whose mtegral component the "protestant
attitude" 1s, as being only "theoretical". In contrast, she sees her approach as a "prac-
tical' one. Dworkin would not make any real reference to values, but only to the
best possible interpretation of values.” The background to this demarcation is the
strong moral realism that Rodriguez-Blanco advocates n this context, which 1s n-
deed incompatible with Dworkin's approach. But if one neglects this metaethical
difference, "protestant attitude" and "deliberative point of view" probably coincide to
a large extent.

" Rodriguez-Blanco (n. 6), p. 178 .

"Cf. Raz (n. 42), p. 22 11.

"See above, n. 45. For other conceivable further developments of Raz's theory that adhere to the
separation of office holders and norm addressees, see Kuch (n. 37).

"Comprehensively Rodriguez-Blanco (n. 73), p. 139 11,

" Rodriguez-Blanco (n. 73), p. 212.
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V. FOLLOW-UP QUESTIONS

In whatever way a self-assessment by the addressees (and authors) 1s included in
legal theory, the question arises whether it does not amount to an idealisation of
legal practice. Does such an approach negate that the law regulates the exercise of
power, that 1t 1s connected with coercion and violence? In other words, does the
1dea of self-assessment do justice to the institutional character of law?

1. Idealism, Fiction?

The concern that a focus on self-assessment 1s 1dealistic can be dispelled. The
above considerations attempt to make 1t clear that a legal theory of legal complance
can only be part of a comprehensive legal theory, which must also have a place for
the legally controlled use of force. But this does not mean that self-assessment 1s
excluded. If objections are based on the fact that self-assessments cannot be proven
empirically, the theoretical character of the concept of self-assessment must be em-
phasized. Law 1s not a natural thing. The description of law does not only depend
on psychological or mental states. Dignity and agency are constructions that do not
dissolve into empirical conditions.” Even empirical theories such as economic anal-
ysis work with certamn assumptions that are not empirically proven; their view of
man, for example, 1s an abstraction. In my eyes, the theory of law has the task of
both describing and justifying law as a social practice. Such a project identifies char-
acteristics and elements of social practice, including the assumptions that shape it.
These are assumptions that the participants of the practice generally share and per-
haps even have to share.

In this context, a possible misunderstanding has to be prevented. A recourse to
self-assessment by the addressees of the law doesn’t imply that the ordinary citizen
must consult legal literature or participate in the debates of the professional circles.
Professional advice remains indispensable.” The role of lawyers and legal scholar-
ship can be interpreted n very different ways. This interpretation depends not least
on the importance attributed to self-assessment in law. In the light of the 1dea of self-
assessment, lawyers have the task of making the legal opinions of the parties heard.”

2. The Institutional Character of the Law

Nevertheless, the question arises as to whether the institutional character of the
law can be sufficiently taken to account if self-assessments of the law by the ad-
dressees are to play a role. An obedience model has no difficulties in this respect,

“Cf. Waldron, Dignity (n. 61), p. 245; Rodriguez-Blanco (n. 6), p. 159 {I. See also Funke (n. 67),
p. 62.

“Ct. Looschelders/Roth (n. 16), p. 14; Towfigh (n. 29), p. 67 {I. (, Intermedrire®).

“Cf. Waldron, Dignity (n. 61), p. 246.
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of course. The institutional moment 1s in its bones, so to speak. This also applies to
the advanced versions posed by Hart and Raz, separating the perspectives of the
norm addressees from those of the officials. They are not prevented from grasping
the institutional side of the law from the outset.” But if instead, in an alternative
model, the fact that individuals interpret the law in the same way as public officials
1s really to be taken into account, how can this be reconciled with the mstitutional
character of the law, with the fact that the law 1s shaped by the binding resolution of
disputes?

In order to answer this question, it 1s helpful to first distinguish the interpretation
as such from the official, authoritative binding decision about such an interpretation.
Of course, the self-assessment of the law by the addressees 1s not authoritative, and
thus 1t 1s not binding in the same way as an authoritative decision. And the point
that self-assessments are relevant at all does not mean that they have to be adopted
by the courts. The above considerations aim at a legal-theoretical modelling. We
want to understand what courts do when they decide. From the lack of binding
character of self-assessment, a complete insignificance cannot be deduced.™ If the
element of self-assessment 1s recognized as a part of a legal-theoretical model, some-
thing becomes clear that would otherwise remain hidden: Judicial decision-making
does not differ structurally from how addressees judge adherence to norms. The
authoritative character 1s added to the judicial decision.

The fact that court judgments are binding and have legal force does not exclude
the relevance of self-assessments, quite the contrary. If courts make decisions, these
decisions stand 1n a temporal trajectory. For their part, they are readable as attempts
to take as much account as possible of the fundamental values which the community
has imposed itself to follow.” The understanding of these values and their concreti-
sation, however, continues. Judicial decisions are embedded n this understanding.
This explains why 1t 1s possible to regard law as a dynamic, developing social insti-
tution.

Nevertheless, the question remains as to how the 1dea of self-assessment can be
reconciled with the somehow engineered production of law 1n legal, administrative
and judicial procedures based on the division of labor. Does the individual assess-
ment of the complex legal obligation perhaps have to feed 1n mstitutional reasons?
For example, when contesting an official decision, administrative leeway would have
to be taken into account that results from the relationship between the executive
branch and the legislative branch on the one hand, and the judicial branch on the
other. The figure of the protestant attitude 1s quite open to such an understanding.

“To Raz in this respect intensively Kuch (n. 44), p. 134 1., 229 {I.; an attempt also in Rodrigue
Blanco (n. 73), p. 142 ff.

*But so, after careful consideration, Borowski (n. 70), § 274/24, 43.

“See also Hiberle (n. 55), p. 173: ,Set in time, the appeal stages of constitutional interpretation
go on to infinity.” (translation A. F.).
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It would certainly make it possible to combine substantial and institutional reasons.”
But here hides the danger of a circular reasoning, because the scope of institutional
powers also depends on substantial reasons. It seems to me that this problem has
not yet been satisfactorily resolved.” The situation is similar to the difficulties al-
ready mentioned, concerning the functional-legal approaches (under II. 3. b)). But
it becomes clear at this poimnt that and to what extent the aspect of self-assessment
helps to sharpen the problem: Institutional reasons do not simply affect substantive
law, as the functional-legal approaches strive for. The concretisation of norms 1s
aimed at creating norms of behavior. The 1dea of self-assessment requires that the
content and concrete relevance of the behavioral norms are equally accessible to
the norm-applying organs as well as to the norm-observing addressees, and this with
recourse to both substantial and institutional reasons. Yet it 1s an open issue i which
relation these reasons stand and by which standards this relation can be studied.

3. Prospects of a Justification Model of Law

The different stages of self-assessment 1dentify important aspects of the ob-
servance of law. A creature endowed with dignity cannot simply be thought of as
being obedient to alien norms. From this point of view, it 1s necessary to think of
legal compliance on the part of the addressee as a reasonable act. The obedience
model of law may allow this, but 1t does not necessarily require it. The more de-
manding the concept of legal self-assessment 1s, the greater the distance to the obe-
dience model of law. The contours of a justificaion model of law emerge, a model
which focuses on the argumentative character of law.”™ The empowerment to self-
mterpret should not be capable of blowing up the law. By no means does the path
lead directly from a justification model to civil disobedience, which would be al-
lowed 1n the case of deviating private interpretations vis-a-vis the authorities of the
law. Nor does any legal self-assessment as such suddenly fall within the scope of
protection of the fundamental right of freedom of conscience (for instance under
Article 4.1 of the German Basic Law). It 1s more appropriate to regard self-assess-
ment as an aspect of every subjective right.”

The approach to a justification model has a whole series of implications and
consequences. Only one point should be indicated here. In terms of legal method-
ology, the obedience model works with a certain 1dea of the norm and its content.
Actually, the norm 1s already complete. On the addressee's side, it 1s only necessary
for him or her to absorb an information about the norm. If the information 1s not

“Ct. Kyritsis (n. 39), p. 141, 147.

YA short attempt in Kyritsis (n. 39), p. 145 {T.

*The justification model 1s understood as a structure that is open to different ways of justification.
A pre-udgement in favour of a moral "right to justification" (. Forst, The Right to Justification, 2011),
for example, is not associated with this.

“See n. 72.
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clear, its meaning must be revealed. The semantics of rules is therefore the most
important aspect of methodology.” Even progressive methodologies which also re-
ceive pragmatic philosophical approaches see the application of law as a "semantic
struggle”, i.e. a conflict over the meaning of the legal text.” Itis all about the meaning
of the text of the legal norm. In a justification model of law, on the other hand, the
text 1s pushed into the background.” The concretisation of the norm and the text,
strictly speaking, diverge. The text loses its meaning, one could also deliberately say
ambiguously. The meaning of a legal act, such as a statute, 1s not identical with the
law as 1t 1s shaped by this act. This means that the step from the meaning of a text
to the assumption of certain rights and obligations must be argumentative.” In my
opimion, a methodology that regards this argumentation as the centre of norm con-
cretisation, and not as a somehow secondary or complementary area, 1s a desidera-
tum. Such a methodology should not reject the 1dea of norm interpretation as text
mterpretation. But it should clearly take mto account from the outset that, in a cer-
tain sense, text mterpretation 1s only a process on the surface of a multi-layered
phenomenon, comprising many diverse forms of argumentation.

VI. CONCLUSION

"Tt is fair to say that citizens occupy an uneasy place in legal theory."”* This some-
what resigned statement by Dimitrios Kyritsis, which refers to Anglo-American legal
theory, also applies to German-speaking countries. Legal theory and legal philoso-
phy are fixed on public officials, both disciplines deal with the concretisation of
norms by courts, administration and legislators. However, jurisprudence should not
only think about the application of law, but also about the compliance with it.” In
obeying the law, the citizen acts autonomously exactly insofar she zs a citizen.” But
this mnsight leaves open the question of when and under what circumstances the law
1s obeyed. Compliance with the law requires interpretative judgements n several
respects: on the part of the addressees, but also on the part of the observers, who
have to consider the attitude of the addressees. It 1s possible to think of compliance
with the norm as an expression of personal autonomy. One may even claim that
this 1s a kind of a conceptual necessity. Those who have rights also mterpret them

N, Stavropoulos, Objectivity in Law, 1996, p. 3: ,semantic assumption“; similar Rodriguez-
Blanco (n. 73), p. 213 1.

“"R. Christensen/H. Kudlich, Theorie richterlichen Begriindens, 2001, p. 166, 176.

“Cf. also Raz (n. 16), S. 239.

M. Greenberg, n: A. Marmor/S. Soames (Ed.), Philosophical Foundations of Language in the
Law, 2011, p. 217 (219).

" Kyritsis (n. 39), p. 132.

“For further implications see A. Funke, in: N. Marsch/L. Miinkler/T. Wischmeyer (Ed.), Apokry-
phe Schriften, 2018, p. 31 (42 {f.).

* Korsgaard, Sources (n. 53), p. 106.
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(argument of the rule of law), those who legitimize the creation of norms as address-
ees must not be excluded in the application of these norms (democratic argument).
These arguments by no means force mdividual self-assessments to trump official
assessments.” The purpose of this contribution was not to highlight the predomi-
nance of one perspective or the other. Rather, it should be pointed out that the
conceptual world of legal theory and of legal methodology 1s unconsciously shaped
by certain images and 1deas that become questionable through the arguments men-
tioned. The law can certainly be thought in such a way that recipients and authorities
of the law meet at eye level when judging the law, without negating the validity of the
law. Norms and their concretisation must always prove themselves argumentatively,
and this 1s not an exclusive concern of state institutions. This opens up a field of
research 1n which the transition from an obedience model of law to a justification
model of law can be discussed.

“From a theoretical point of view, conflicts are particularly interesting if they concern the self-
assessment of empowerment norms. See, with regard to the so-called Reichsbiirger (people who claim
that the German Reich still exists and that the Federal Republic of Germany exercises illegitimate
power), A. Funke, in: T. Herbst/S. Zucca-Soest (Ed.), Legitimitit des Staates, 2020, p. 65.
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ABSTRACT

In this paper I examine the notion of normative reason in history with a special focus on the
phenomenological approaches of Husserl and Merleau-Ponty. The setting of the present study is the
relationship between Husserl’s final presentation of phenomenology with ethico-normative questions
about renewal, norms of reason, and absolute values. In this context, central to Husserl’s
phenomenological thinking is the 1dea of “person” as spontaneous and autonomous agency. As part
of the argument, I contend that self-critical and methodological considerations within Husserl’s
phenomenological theory of reason point to the possibility of a philosophy of history. In the second
part of the paper, I turn to Merleau-Ponty’s recasting of the problematic of constitution. I show that
this recasting makes explicit the problem of feasibility for the method of phenomenology to bring
the ultimate transcendental origins of experience to evident demonstration. I contend that this self-
critical consideration of method in phenomenology 1s displayed by Merleau-Ponty rereading of
constitution as institution. There results a conception of rational normativity and of humanity in
search of rational norms in history that integrates Husserl’s rather Kantian regulative conception of
reason.
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Normativity, Reason, History, Phenomenological Method, Constitution, Institution

1. THE SETTING FOR THE STUDY

Husserl’s last attempt at a comprehensive exposition of phenomenology in the Crisis
of the European Sciences and Transcendental Phenomenology is both motivated and
mtroduced n terms of a normative dilemma. This accent on normativity, however,
underlies Husserl’s whole phenomenological project. While assuming various shapes
and shifting thematic focus according to the development and self-critical deepening of
Husserl’s own thought, the normative orientation of Husserl’s meditations 1s centered
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from the beginning around the idea of reason and the possibility to achieve a critique
of reason beyond the confusions attaching to Kant’s signature project. In this
connection, the logico-epistemological concern of the Logical Investigations already
discloses the proper field of phenomenological analysis as that of a scientifically
rigorous critique of reason. Husserl reproaches Kant for having preferred the critical
“saving” (kritische “Rettung’) of the positive sciences - and metaphysics - to the
critique of knowledge and the clarification of knowledge down to its phenomenological
sources. Kant’s own critique limits itself to the determination of categorial forms rather
than turning its thematic focus on the acts of consciousness that are essentially related
to them:

Kant drops from the outset into the channel of a metaphysical epistemology in that he
attempts a critical “saving” of mathematics, natural science and metaphysics, before he
has subjected knowledge as such, the whole sphere of acts mn which pre-logical
objectivation [das vorlogische Objektivieren] and logical thought [das logische Denken|
are performed, to a clanfying critique and analysis of essence, and before he has traced
back the primitive logical concepts and laws to their phenomenological sources [aufThren
phinomenologischen Ursprung]. (Hua XIX, 732)

The phenomenological back-tracing of objective thought and objective sense,
Husserl concludes, is “the only possible aim of a strictly scientific critique of reason.”
In the years of gestation and deepening of the phenomenological problematic following
the first documented breakthrough m the Logical Investigations, Husserl found
occasion to put his new conception of phenomenology to work m connection with
fundamental philosophical themes such as in the lectures on 7he Phenomenology of
Internal Time-Consciousness from 1905 and those on 7hing and Space from 1907.°
In this context the expansion of mtuition to the domain of categorial thought and the
resulting recasting of the dichotomy between mtuition and concept from the Logrcal
Investigations are further developed n the explicit direction of a phenomenological-
transcendental 1dealism. This development comcides with Husserl’s lucid self-
understanding of his own 1dea of phenomenology as radical critique of reason that, by
implication, would overcome the dogmatic of reason of previous forms of
transcendental philosophy.’ In a dramatic entry from 1906, Husserl came to identify
the critique of reason with the very task upon which the authenticity of philosophical
life depends: “I put in the first place the general task that I must solve for myself 1f 1

'See Husserl’s Zusatzin Hua XIX, 733. Volumes in Husserliana are cited as Hua with Roman volume
number and Arabic page reference.

“It 1s worth noting that the Dingvorlesung from the Summer semester of 1907 is part of a cycle of
lectures entitled “Hauptstiicke aus der Phanomenologie und Kritik der Vernunft’ (my italics).

“This is also Heidegger’s own take on Husserl’s version of transcendental idealism. See Cristin 1999,
15.
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shall be able to call myself a philosopher. I mean a critique of reason |Kritik der
Venunfil. A criique of logical and practical reason, of valuing reason in general. I
cannot truly and truthfully ive without getting clear in broad outline about sense,
essence, methods, general aspects of a critic of reason.”

Phenomenology 1ssues from a project aimed at rethinking rationality as the proper
and ultimate domain of philosophical investigation. In a capital manuscript composed
thirty years after the presentation of his new 1dea of phenomenology as a critique of
reason, Husserl gives an explicit albeit summative statement about the guiding 1dea of
rationality as highest and most authentic kind of human function and orientation i and
towards reality. By reference to the Kantian distinction between reason and

understanding, Husserl presents the 1dea of authentic humanity as rational humanaty:

[A]s I said, humankind understanding itself according to reason, understanding, namely,
that 1t 1s rational humanity in wanting to be rational; [understanding] that this means an
mfinity of living and striving toward reason, that reason 1s precisely that which the human
being as human, in his innermost being, 1s aiming for, that which alone can satisfy him,
make him “blessed”; that reason allows for no differentiation into “theoretical,”
“practical,” and “aesthetic”; that to be human is to be teleological and an ought-to-be
[Sein-Sollen], and that this teleology holds sway in each and every activity and project of
an ego.’

Husserl ties the fate of phenomenology to a meditation on the 1dea of reason as
encompassing thinking, acting, and valuing as three axes of one single human reality
understood as reason 1n the Kantian sense, 1.e. ulimately as an “ought.”

The emphasis on the normative character of rationality ammating the
phenomenological project, however, assumes a particular and disquieting weight in the
context of the phenomenological awakening of the problem of history - during and
after World War One - and, more generally, in the context of the development and
deepening of genetic analyses in phenomenology. The genetic investigations of the
Crisis series aim at reconnecting the 1deality of scientific propositions and ultimately
the “ideality” of human rationality as such to the experiential dimension of the life-
world as original dimension of evidential awareness. To put it in Husserl’s words, the
Crisisis the project aiming at clarifying the enigma of the “deepest essential interrelation

“The reference manuscript for this text is X x 5. The passage is quoted by Walter Biemel in his
Einlertung des Herausgebers in the second volume of the Husserliana series. Hua II, vii-viii. This 1s the
volume that presents Husserl’s five lectures given in Gottingen in the Spring of 1907 entitled Die Idee
der Phianomenologie.

"Hua VI, 275-276. The reference manuscript from which this passage is taken 1s B III 6 (1936). This
manuscript is included in the Husserliana volume of the Crisis series as § 73. The manuscript is therefore
published as part of the main text of the Crisis. However, as the editor notes in the critical appendix, the
manuscript was not meant for publication. See Zur Textgestaltung, Hua VI, 519.
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between reason | Vernunfll and being [Seiendem) as such.” In light of the Aistorical
problematic, however, what one ought to show 1s the very possibility and feasibility of
carrying out this project through history. Paraphrasing Paul Ricoeur, the mspection of
reason must become a retrospection of reason, or a “rational psychoanalysis” aiming
at understanding reason as Idea that passes through generations and cultures
historically.” At this point, one also realizes that the project of rational critique, which
comncides with the historical coming to self-awareness of humanity as rational, 1s
exposed to the possibility of demise and failure. Humanity’s self-critical task, which
Husserl identifies with the history and Idea of philosophy itself, can come to a halt and
become void of meaning. Correspondingly, the critique of reason i the final texts
belonging to the Crisis aims at presenting the project of rational critique genetically
while exhibiting the historical possibility of this project as a renewal of reason mn times
of “crisis.”

The Aistory of reason 1s therefore continuation of the critrque of reason that starting
from the present crisis both illuminates the original motivations of such crisis while
making intelligible the present disorder and thus revealing a path forward: the historical
critique of reason becomes therefore a “call” to reason as call for the present humanity
to realize the conditions of a renewed human life in and for reason.’

These considerations lead us to the normative question raised at the beginning of
the Crisistext:

But can the world, and human existence in it, truthfully have a meaning [...] if history
has nothing more to teach us than that all the shapes of the spiritual world, all the
obligations of life | Lebensbindungenl, ideals, norms upon which man relies, form and
dissolve themselves like fleeting waves, that i1t always was and ever will be so, that again
and again reason must turn into nonsense, and well-being into misery?’

The text placed at the end of the Crisis, which T quoted above, summarizes the
answer Husserl 1s pursuing in this work: only by extending the rational project through
historical periods and across cultural diversity it becomes possible to conceive of a
virtually unlimited transcendence of reason with respect to all contingencies and
relativities of history. In Husserlian terms, which raise considerable conceptual and
methodological problems that cannot be worked out within the confines of this paper,

‘Hua VI, 12.

"Ct. Ricoeur 1967, 163-164.

*For a paradigmatic illustration of Husserl’s style of historical interpretation and methodology, see the
subsection to § 9 entitled “Characterization of the Method of Our Exposition” in Hua VI, 58-60.

‘Hua VI, 4.
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the 1deal of rational transcendence as ultimately absolute 1s achieved in
ntersubyectivity."”

2. NOTION OF PERSON

The picture of Husserlian phenomenology that emerges from the deepened focus
on an ethical-diagnostic critique of reason 1s complex. For the purposes of this paper,
few sketchy remarks will have to suffice in order to delimit more clearly the setting of
my study and of the considerations from Merleau-Ponty’s work that I would like to
offer.

The first point that needs to be clearly emphasized 1s that the question of normative
reason 1n phenomenology 1s not posed on a level of abstract generality. When the 1dea
of a norm of reason 1s presented 1 terms of a call or responsibility to and for reason,
this 1ssues from a concrete analysis of the notion of the “person.” This connection 1s
important here because Husserl explicitly conceives the “person” as “principle of
mtelligibility, thus, ratronality | Rationalitiid.”"

In way of contextualization, Husserl lays out some essential traits of the concept of
person and of a theory of the person m connection with the problem of
mtersubjectivity. It 1s worth noting that Husserl’s focus on the problematic of the person
mtensifies in conjunction both with the genetic recasting of the problem of constitution
and with the discovery of the problem of history in the Freiburg period starting in 1916,
year which also 1s marked by the death of Husserl’s youngest son, Wolfgang, killed at
Verdun m the same year. Here I can only briefly touch on Husserl’s manifold
descriptions concerning the concept of the person but let me indicate three main
themes that are especially relevant for the present discussion.

“Ricoeur summarizes the core problem posed by the conception of transcendence of reason in history
to be realized on the basis of a conception of transcendental subjectivity as intersubjectivity when he asks
“how are we to understand on the one hand that the historical man 1s constituted in an absolute
consciousness and on the other hand that the sense that history develops includes the phenomenological
man who effects [opére] this consciousness? A difficult dialectic seems to be presented here of the
including and the included, between the transcendental ego and the sense which unifies history.” Ricoeur
1967, 148. See also 1bid. 172-174. Ronald Bruzina raises a similar issue in connection with the problem
of language in Husserl: “[T]here is a definite engagement from beyondthe ego-center itself that is essential

to language and to the determination of its meaning if it 1s to have at all the role Husserl ascribes to it
i the community of selves within which transcendental subjectivity 1s to find itself: and this stands in
conflict with the full freedom Husserl at the same time wishes to reserve for the intentional ego-center of
phenomenological reflection.” Bruzina 1981, 363.

"Hua XIV, 17 (1920 or 1921). See Bernet/Kern/Marbach 1989, 196.
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2.a. Causality, Conditionality, Motivation

Already m the “pre-genetic” second volume of the Ideas, Husserl had laid bare a
number of essential features pertaining to the “person.” In this set of texts, Husserl
distinguishes between various senses of “causality” i order to describe the coming
about m experience (“constitution”) of the principal domains of reality, that 1s, physico-
material nature, amimated or psycho-physical nature, and the personal or spiritual
world. These senses are: 1) causality (Kausaliti) proper, as we understand 1t in the
context of physical nature of modern natural science. Modern physical nature 1s reality
as “causal nexus by means of a limited number of univocally determined elements”
and as “spatial mutual externality” of spatial bodies.” The absoluteness of physical
nature and, more specifically, of “spatial bodies” (Raumkorper), however, 1s shown to
be both essentially linked and therefore relative to the sensing dynamics of a living
body."

2) Conditionality (Konditionalitii) 1s the term used to describe the kind of dynamic
relationship that psycho-physical entities, such as animals and humans, entertain with
external/physical events as well as internal/psychic circumstances.

On the one hand, the amimal or human living being relates to external nature mn a
way that 1s to be clearly distinguished from the way i which material things relate
among themselves." The living bodily subject is a psycho-aesthesiologicalunity, that is,
a unity of sensings (Empfindnisse).” The sensings of the living body have the
characteristic of being localized. The localization of sensings in the Body, however, 1s
a “spreading out | Ausbrertung] [...] that differs essentially from extension | Ausdehnung]
in the sense of all determinations that characterize the res extensa.”" Thus, as Husserl
remarks, a sensing (Empfindnis), for instance the sensations in my fingertips
corresponding to the smooth surface of this piece of paper, cannot be understood as a
real quality of my body in the same sense as I say that this piece of paper 1s smooth.
Unlike the properties of material things, sensings are not given externally i different
perspectives, but are found within the flow of lived experiences, they are mine as a
psychophysical, or better, psycho-aesthesiological unity. For this reason, as Husserl
concludes, “la]ll sensings pertain to my soul; everything extended to the material
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thing.

“*See Hua IX, 7-8.

"“In original experience, perception, ‘body’ [Kdrper is unthinkable without sensuous qualification
[sinnliche Qualifizierdherd.” Hua 1V, 371f. See also Hua IV, § 18.

"Hua IV, 155-156.

"Hua IV, 146.

“Hua IV, 149

"Hua IV, 150
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On the other hand, the stream of psychic life 1s characterized by the coming about
of unities (such as the experience of single perceptions, memories, phantasies, or
feelings, etc.) that differ from the unities experienced in the sheer physical world of
material things (such as their extension or color). As Husserl already pointed out in the
course on Phenomenological Psychology, the unity of soul and its states cannot be
understood m terms of the transcendent unmity of a material thing and its properties.
The unity of soul 1s given zn its internal temporal flow."” Due to the flowing character
of psychic life and its states, psychic properties “cannot remain unchanged,”” while
thingly properties can in principle remain the same. The persistence of psychic states
does not manifest unchanged properties, but rather it gives rise to what Husserl
designates as “dispositions,” as persisting features of psychic life.

Without going any further into the mtricacies mvolved i this mterpretation of the
sensing body, the prime point here 1s that a broader sense of causality emerges from
these analyses when subjectivity, by way of the eminent phenomenon of the living body,
is integrated in the account of the reality that we meet with in experience.”

3) Finally, Husserl attributes to the entities that we 1dentify as “persons” the aspect
of motvation (Motivation). This aspect refers to circumstances of the “surrounding
world” (Umweld in which neither causal nor conditional dependencies are in play.
Within the surrounding world, Husserl writes, “in my theoretical, emotional, and
practical behavior - in my theoretical experience and thinking, in my position-taking as
to pleasure, enjoyment, hoping, wishing, desiring, wanting - 1 fee/ myself conditioned
by the matter in question, though this obviously does not mean psychophysically
conditioned.”™ Or, as he also remarks, “I do not therem apprehend myself as
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dependent on my Body or on my history.”™ Here, the person, which remains a psycho-

physical reality, reveals at the same time a form of autonomy with respect to material

"“The flux of psychic life has its unity z itself.” Hua IV, 132; my italics.

“Hua IV, 132f.

““Besides the relations of the real to the real, which belong to the essence of everything real as spatial,
temporal, and causal relations, there also belong to this essence relations of psychophysical conditionality
[psychophysische Konditionalitid in possible experience. Things are ‘experienced,” are ‘intuitively given’
to the subject, necessarily as unities of a spatio-temporal-causal nexus, and necessarily pertaining to this
nexus 1s a pre-eminent thing, ‘my Body,” as the place where, and always by essential necessity, a system of
subjective conditionality is interwoven with this system of causality [...] Something thingly is experienced
(perceptually apperceived, to give privilege to the originary experience) in such a way that, through a mere
shift of focus, there emerge relations of dependency of the apperceived state of the thing on the sphere
of sensation and on the rest of the subjective sphere. Here we have the primordial state of psychophysical
conditionality (under this heading are included all conditionalrelations which run back and forth between
thingly and subjective being).” Hua IV, 64-6).

“Hua IV, 140.

*Hua IV, 141.
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nature and earlier dispositional and psychic data of one’s own experience. Moreover,
in the surrounding world objects are experienced that play a constitutive role for
personal experience such as various historical and social institutions, communities, and
customs. The person behaves both passively and actively towards these objects, but
never mn terms of causal dependence: the person passively takes up the typicality of
normative demands coming from these objects while also always actively assenting or
refusing her assent to their norms.” From these observations there emerges a broader
meaning of personality as “spirit,” which points to a dimension of personal community
and ntersubjective history. In any case, this dimension of personality and spirituality
remains for Husserl to be characterized by the notion of motivation: “Mentality
| Gerstigkerd] 1includes, purely in itself, a species of causalty, the causality of

9924

motivation.

2.b. Conviction

In the lecture course on Phenomenological Psychology, the person as subject of
motivations is defined as “a subject of self-instituted convictions.”™ By way of this “self-

“I” 13

relatedness” (Selbstbezogenheit), the person is the in the proper sense.”” The
human person 1s the unity that can relate to the whole of her life, that 1s, in contrast to
the animal, not just in relation to her present but also as past and future personal life as

total motivating field for stances, valuations, and volitions:

[The] human person does not live within the bare present; it lives within its whole life;
its whole life, its personal Being, as personal Being that has been and, again, as future
personal Being; the whole of past personality within the whole of personal temporality,
within the whole of the personal, streaming duration of life, 1s thematic for the person, 1s
a motivational field [Motivationsfeld], a field of specifically human attitudes, valuations
and volitions.”

The picture that emerges from these summative references only confirms a
structural element that features in Husserl’s philosophy as foundational for everything
else. I am referring to the element of mnfentionality of consciousness. Personal
subjectivity in the way Husserl describes it points to a surplus with respect to any causal
or conditional moments. But this surplus 1s precisely the aspect of meaning in the life
of consciousness as agency taking up and correlating to meaning. Consciousness

“Cf. Hua IV, 141.

*'Hua IX, 10.

“Hua IX, 162, 214-215.

*Hua IX, 164.

“Ms. AV 5, 12a/b. The passage from this manuscript is quoted in Bernet/Kern/Marbach 1989, 197-
198.
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“actualizes” meaning as meaning in the first place, since meaning 1s always meaning to
or meaning for.” As a result, and in connection with the theme of normative reason,
this also means that the possibility to raise reason to a norm of life only makes sense in
relationship to a living consciousness. The 1dea of motivation or “field of motivations”
expresses this fact that whatever makes up my surrounding world 1s never simply
related to me 1n terms of causal or conditional dependencies but also and especially in
terms of intentional spontaneity. This aspect, in turn, 1is the basis for conceiving a form
of autonomy n the nature of the person, which then emerges as the active agency
correlative to the actuality of rational norms: that 1s, as agency that renews, retrieves,
reactivates the binding sense of norms.

2.c. Absolute Ought

One more element needs to be added to this descriptive-demonstrative analysis of
the “person” as representing the evidential presupposition for the kind of answer
Husserl offers to the normative dilemma launching the Crisis. In a remarkable text
from July 1933, Husserl indicates the essential point about the 1dea of person and the
way 1t connects to a phenomenological theory of reason:

To life belongs normalcy not only as type of the pregiven environing world, into whose
typical structure one grows up, whose types one takes up, but also active norm-setting and,
out of oneself and in union with those who are like-minded, fashioning of the environing
world into one m accord with norms. The distinction 1s made between the normal in
accord with a kathekon and the normal in accord with that which 1s willed or is to be
willed unconditionally, the absolute Ought [das absolut Gesollte]. So to human beings
belongs absolute critique, but also critique of the Absolute in regard to its absoluteness
and the possible relativity that may still cling to it.”

If you are a person, you find yourself and grow mn certain pregiven established
patterns of life, in a certain context of “typicality of motivations” that are transient but
that are persistent as well. These patterns and this typicality of value-structures (Husserl

9 « ” « » «

mentions here “interests,” “actions,” “plans in life,” “political projects”) are “taken up”
and then they constitute a “normalcy” of life. Yet if you are a person, this typicality and
normalcy always has relative value, the pregiven “motivations” to pursue a certain goal,
to believe 1n a life-project, or to act in a certain way are never ultimately necessitating
or constricting. Thus, one should note first of all that the whole point of what Husserl
calls here “active norm-setting” fits into the more general argument about the natural

attitude and for the necessity of the phenomenological epoche. Husserl dramatically

28r

I'his point 1s forcefully made by Bruzina. See Bruzina 1981, 358.
“Hua Dok 11I/1, 202.
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expresses this 1dea by saying that to human beings there belongs “absolute critique” as
a “critique of the Absolute m regard to its absoluteness and the possible relativity that
may still ching to 1t.” This, m turn, 1s the intuitive-evidential ground allowing Husserl to
make the further distinction between what he calls the kathekon, and the “absolute
Ought” (das absolut Gesollte). The term kathekon refers to the Stoic 1dea of “duty,”
understood as conformity of action to the necessary and rational order of nature. The
idea of absolute Ought features prominently in connection with Husserl’s
phenomenological thinking about the human person as given in the modality of an
“ought.” T do not dwell here on the manifold implications of this distinction for the self-
understanding of methods, scope, and goals of Husserhan phenomenology. This 1s a
matter that Husserl himself did not fully elaborate into one comprehensive account but
rather explored in a series of suggestive investigations.” Just let it suffice to say that this
distinction has enormous weight in Husserl’s ethico-diagnostic critique of reason: the
constitution of the ethical human person according to absolute values guiding her
realization as genuine person becomes paradigmatic for Husserl’s reflections on the
normative idea of reason with ethical resonance n the Crisistexts:

Human personal life proceeds in stages of self-reflection and self-responsibility from
1solated occasional acts of this form to the stage of universal self-reflection and self-
responsibility, up to the point of seizing in consciousness the idea of autonomy, the idea
of a resolve of the will to shape one’s whole personal life into the synthetic unity of a life
of universal self-responsibility and, correlatively, to shape oneself into the true “I,” the
free, autonomous “I” which seeks to realize his innate reason, the striving to be true to

31

himself, to be able to remain 1dentical with himself as a reasonable “I”...

If the task of phenomenology 1s ultimately that of reestablishing reason in European
philosophy and in the European spirit, this aspiration must proceed through a radical
act of self-explication and self-knowledge 1in which all the natural aspects of our world-
experience are neutralized, correlatively radical reflective activity set free, and a critique
of reason reawakened, re-effectuated, and projected nto its final shape. Husserl
identifies the “Endgestalt’ of the process of critical self-consideration of reason with
“transcendental subjectivity” both at the beginning of the Cartesian Meditations and in
the Crisis.” Both texts can be read as a long argument establishing that the idea of the

“The experience of “absolute Ought” is subject of extensive meditations in the set of manuscripts
collected 1n the edited Husserliana volume entitled Grenzprobleme der Phinomenologie (Husserliana
XLII). For a more focused treatment and interpretation of the notion of “absolute Ought” in Husserl,
see Anthony Steinbock’s chapter on “Vocational Experience and the Modality of the Absolute Ought” in
his 2017 book with the title Lirnit-Phenomena and Phenomenology in Husserl.

“Hua VI, 272-273.

| To say that] philosophy, science in all its forms, is rational - that is a tautology. But in all its forms
it 1s on its way to a higher rationality; it 1s rationality which, discovering again and again its unsatisfying
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human being as rational being can only be ratified by transcendental subjectivism and
its central thesis that subjectivity or consciousness 1s ultimately, and radically, intentional
spontaneity: this argument becomes at the same time, and forcefully in the Criszs, a
“call” to and for a human life in reason as a life that 1s not something relative to be
eventually overcome, like a finite task, but rather a task to be realized as an infinite
Idea in an infinite process of approximation and increasing perfection.”

At this pomnt, however, there 1s a structural element pertaining to genetic
phenomenology that 1s pivotal for the considerations I would like to offer in the rest of
the paper. The problematic I will address pivots around the following core msight of
Husserhan phenomenology: the realization of the “final shape” of transcendental
subjectivism coincides in the phenomenological mode of this realization with a radical
mvestigation into ultimate, that 1s, constitutive “origins.”

3. A QUESTION OF METHOD

At this pomt, I would like to pomnt out a methodological aspect pertaining to the
mvestigation nto constitutive origins, especially as constituion 1 Husserl’s
phenomenology comes down to the process of temporalization - as the central process
constitutive of all experience and of consciousness as such.” The problematic of
temporality plays a determining role therefore for the understanding of a
phenomenology of normative and absolute reason in two main respects. First, because
this picture brings to bear considerations about temporality and eternity. Husserl’s
considerations about the process of infinite actualization of reason n history point to
an 1dea of philosophy as temporal activity shaped by eternity or as “temporal self-
actualization of an eternal and infinite identity of sense.”” Second, because questions
about rationality of life and of our experience of the world can ulimately be answered

relativity, is driven on in its toils, in its will to attain the true and full rationality. But finally it discovers that
this rationality is an idea residing in the infinite and is de facto necessarily [only] on the way; but [it
discovers] also that there 1s a final form [Endgestall here which is at the same time the beginning form of
a new sort of infinity and relativity...”

Hua VI, 274; f. Hua I, 46

“For the contrast of what holds good as absolute Ought and finite tasks, see Hua XLII, 395 and
Stembock 2017, 133. For the absolute Ought as infinite Idea, see Hua VI 273-274.

“This 1s a point that Eugen Fink places at the center of his collaborative work with Husserl as central
for the systematic presentation of phenomenology Husserl was pursuing in the last years. On this point,
see e.g. Bruzina 2001, 50.

“Ricoeur 1967, 158.
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on the ground of a phenomenology of temporality as true, genuine absolute constitutive
origin of experience.”

In contrast to the 1dea of “speculative analysis,” Husserl maintained until the end
the 1dea that every rational claim 1 philosophy must be ultimately grounded n an act
of mtuitional evidencing and demonstration, as 1t 1s paradigmatically and
programmatically stated m paragraph 24 of Ideas I about the “Principle of All
Principles.”” In the Crisis, in keeping with this principle, Husserl identifies the task of
phenomenology with “the task of mterrogating, concretely and analytically, actual
subjectivity, 1.e., subjectivity as having the actual phenomenal world m intuitive validity
- which, properly understood, 1s nothing other than carrying out the phenomenological

9938

reduction and putting transcendental phenomenology into action.

Husserl’s programmatical commitment to the concrete work of description and
demonstrative exhibiting in mtuition - aimed 1n the end at establishing conditions of
possibility for normative rationality - encounters however a methodological problem
of principle, especially when confronted with the task of clarifying the problem of
temporal formation itself by way of the analysis of the “living present.” In his work on
Husserl’s last set of manuscripts on the problematic of temporality, Klaus Held clearly
summarizes the 1ssue I am referring to in few words:

9

For phenomenology it makes only sense to speak of objects in the “how” of their
givenness. There results the following situation: according to its own setting of the
question, the radicalized reflection upon the mode of being of the functioning “I” refers
to givennesses by which this reflection itself i1s conditioned, which therefore lie “before”
its own activity. What these givennesses however are, can only result from the “how” of

their being reflected upon.”

“This is of course Husserl’s famous injunction in § 81 of Ideas I “Das transzendentale ‘Absolute,” das
wir uns durch die Reduktionen herauspriparierit haben, 1st in Wahrheit nicht das Letzte, es ist etwas, das
sich selbst in einem gewissen tiefliegenden und vollig eigenartigen Sinn konstituiert und seine Urquelle in
einem letzten und wahrhaft Absoluten hat. / Zum Gliick konnen wir die Ritsel des Zeitbewusstseins in
unseren vorbereitenden Analysen auler Spiel lassen, ohne ihre Strenge zu gefihrden.” Hua I11/1, 182,

7“That every originally given intuition is a legitimizing source of cognition, that everything originarily
offered to us in intuition (so to speak, in its actuality ‘in person’) is to be accepted simply as it presents
itself, but also only within the limits in which it 1s presented there.” Hua III/1, 51.

*Hua VI, 272.

““Nun hat es fiir die Phinomenologie nur Sinn, iiber Gegenstinde im Wie ihres Gegebenseins zu
sprechen. So entsteht folgende Lage: die radikalisierte Reflexion auf die Seinsweise des fungierenden Ich
verweist gemif dem Sinn ihrer eigenen Fragestellung auf Gegebenheiten, durch die sie selbst genetisch
bedingt ist, die also ‘vor’ ihrer eigenen Aktivitit iegen. Wasjedoch diese Gegebenheiten sind, kann sich
nur aus dem Wie ihrer Reflektiertheit ergeben.” Held 1966, 96.
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Put in other words, this is the 1ssue of how the phenomenological work of evidencing
demonstration can bear upon and access intuitively the constitutive sources from which
the material of intuition, that is, phenomena, are constituted in the first place."”

This 1s an immensely mmportant matter upon which the sense itself of
phenomenology as philosophical enterprise depends and which, of course, goes far
beyond the confines of the present paper.” The most that can be done here is to state
that the 1ssue that a reductive-phenomenological methodology must face when
confronted with the bottommost question of proto-temporal constitution 1s an 1ssue of
principle for all of phenomenology and point out the way in which the same 1ssue plays
a role in Merleau-Ponty’s own understanding of phenomenology in general and of a
theory of reason in history in particular.

4. FROM THE TRANSCENDENTAL “EGO” TO THE TRANSCENDENTAL
“FIELD”: MERLEAU-PONTY'S PHENOMENOLOGY

The question at the center of my considerations could be stated like this: what would
a theory of normative reason and, more generally, of reason 1n history look like m light
of and as a result of self-critical considerations of method that radically recast the
problematic of constitution in phenomenology?

This 1s where Merleau-Ponty’s contribution enters the present discussion. At this
point, I would like to connect the previous considerations of the kinds of 1ssues that
are raised 1n phenomenology by the deepening of analysis into the sphere of origins
with programmatic statements m Merleau-Ponty’s work that are guided by the
mmplications of a radically recast theory of constitution. Let me n somewhat
compressed form outline the entire matter with reference to two programmatic
documents from the Phenomenology of Perception (1945) and i the form of two
principal theses.

“Ronald Bruzina has repeatedly captured this idea in his work on Husserl’s phenomenology,
especially in connection with Fink’s contribution to the latter. Cf. for instance the following explicative
formulation that neatly captures the 1ssue that 1s here at stake: “However, the method for the disclosure
that aims to explicate the fundamental condition that grounds all further modalities of experiential
engagement in the world has to be the kind that i1s appropriate to the status of that fundamental condition.
In that this fundamental condition is that out of which phenomenality as such arises, it is not the kind of
thing that can itself lie open phenomenally in an intuitive moment of evidencing. A method is required,
therefore, that brings this fundamental condition to consideration without pretending to be simple,
straightforward presentation.” Bruzina 2002, 181.

"Of course, the issue is the centerpiece of Fink’s critical-collaborative work with Husserl in the last
years. See the whole Sixth Cartesian Meditation. On the whole issue and its implications for Husserlian
phenomenology, see the 2004 indispensable contribution of Ronald Bruzina, FEdmund Husserl and
Fugen Fink: Beginnings and Ends in Phenomenology, 1928-19358.
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In the crtically mmportant fourth section of the “Introduction” to the
Phenomenology of Perception with the title “The Phenomenal Field,” Merleau-Ponty
gives us the essential point of a critically recast phenomenological theory of constitution
within the program of transcendental phenomenology:

Unless it becomes conscious of itself at the same time as becoming conscious of its
results, reflection can never be full and it can never be a total clarification of its object.
We must not merely settle into a reflective attitude or into an unassailable Cogrto, but
also reflect upon this reflection, understand the natural situation it is aware of replacing
and that thereby belongs to its definition. We must not merely practice philosophy, but
also become aware of the transformation that it brings with it in the spectacle of the world
and in our existence. Only on this condition can philosophical knowledge become an
absolute knowledge and cease to be a specialty of a technique. Thus, an absolute Unity
will no longer be asserted, which 1s even less doubtful now that it does not need to be
realized m Being. The center of philosophy is no longer an autonomous transcendental
subyectivity, situated everywhere and nowhere, but is rather found in the perpetual
beginning of reflection at that point when an individual life begins to reflect upon itself.
Reflection is only truly reflection if it does not carry itself outside of itself, if it knows itself
as reflection-upon-an-unreflected, and consequently as a change in the structure of our
existence.”

Along with the natural and social world, we have discovered that which 1s truly
transcendental, which 1s not the collection of constitutive operations through which a
transparent world, without shadows and without opacity, 1s spread out in front of an
mpartial spectator, but rather the ambiguous life where the Ursprung of
transcendences takes place, which through a fundamental contradiction, puts me nto
communication with them and on this basis makes knowledge possible.”

While I cannot Iinger on the dramatically transformative mnsight at work m these
passages, the prime point here 1s Merleau-Ponty’s consummate realization that the self-
meditation of the reflecting phenomenologist into the “disinterested transcendental on-
looker” remains conditioned 1n its very task by and 1s fundamentally dependent on the
“natural situation” of “nreflective life.” In other words, reflection, specifically as
transcendental reflection into ultimate “origins,” discovers itself as always posthumous
with respect to the set of structures and operations enabling its very reflective action.
Merleau-Ponty forcefully rephrases this pomnt in the “Preface,” when he writes that
because “our reflections are carried out in the temporal flux on which we are trying to

“PhP 75. My italics.
“PhP 418-419.
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seize,” then this primordially irreflective situation must remain reflection’s “initial
situation, unchanging, given once and for all.”"

This radicalization of the transcendental-phenomenological reduction firmly
grounds the theory of constitution in the phenomenal field originally open to the
meditating and reflecting subject. As a result, the “center of philosophy,” and not just
of phenomenology, 1s no longer a primordial ego constituting the totality of the
phenomenal world, but rather a “transcendental fre/d” or the very orginating of
reflection emerging in relation to the phenomenal field as primordial: “This word [i.e.,
the transcendental field] signifies that reflection never has the entire world and the
plurality of monads spread out and objectified before its gaze, that it only ever has a
partial view and a limited power.””

Now it 1s an extremely difficult matter to work out the details of this “fimtizing” of
transcendental subjectivity (especially as this step in transcendental phenomenology
draws from and 1s analogous to Fink’s whole attempt i the Sixth Cartesian
Meditation).” The important thing for our purposes is to recognize that in the program
of Merleau-Ponty’s explication of accessibility for the truths of transcendental reflection
on the part of the meditating-phenomenologizing ego the central medium of that
accessibility 1s the phenomenal field itself transcending this ego while 1n this way also
making the ego’s knowledge of phenomena - and transcendental reflection - possible.

5. A PRIME ISSUE OF MODERN PHIL.OSOPHY: THE TRANSCENDENTAL
ORIGINATION OF HUMAN NORMATIVE REASON IN THE WORLD

What I briefly sketched out as Merleau-Ponty’s rethinking of the problematic of
constitution entails profound consequences for a conception of normative reason. This
new conception of constitution both guides and 1s put to work, probed, and further
determined everywhere i Merleau-Ponty’s corpus. There are various lines of
argument that one could follow but I shall focus on a salient moment as most relevant
for the kind of 1ssue that we are discussing.

In 1949, in the context of his course on Consciousness and the Acquisition of
Language, Merleau-Ponty mtroduces the idea that Saussurian Iinguistics sketches out

“PhP vii-ix. We find the same realization being forcefully articulated in the opening chapter of Le
vistble et I'visible on “Réflexion et interrogation,” especially in the section entitled “La fo1 perceptive et
la réflexion.” VI 47-74. Cf. on this point Kerckhoven 2003, 82-83 and Bruzina 2002, 178-179.

“PhP 74.

“On the point in brackets, see Bruzina 2002, 180.
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the basic conceptual framework for a new philosophy of history, claim that he again
repeats in his inaugural lecture at the College de France in 1953."”

Now, for Merleau-Ponty, the merit of Saussure’s linguistics consists i having
rehabilitated the point of view of the speaking subject who uses language 1n order to
accomplish an act of communication of meaning: from here, Merleau-Ponty interprets
Saussure’s conceptual pair langue / parole as entailing the idea of a system or totality of
language that however 1s not governed by a principle of reason, and that rather remains
exposed to the contingency of the act of speech 1n the situation of communication:

It 1s necessary that language 1s, around each speaking subject, like an mstrument that has
its own Inertia, its exigencies, its constraints, its internal logic, and that nonetheless it
remains always open to their imtiatives [...] always capable of shifts of sense, of
equivocations, of functional substitutions, which bestows upon this logic something of a
stumbling gait.”

Put another way, the speaking person makes manifest her mtention to speak in the
act of speech, thereby positing, assenting, and asserting something mn spontaneous
action while all the same addressing a linguistic community from which she also adopts
an already established system of communal meanings that therefore makes her
spontaneous action also already no longer totally free, autonomous, and individual -,
which 1s especially telling if the insight to be communicated 1s a token of knowledge
gained m transcendental reflection. The already established communal meanings,
however, do not remain unaffected by the singularity of the act of speech, which, in
turn, has the potential to ensue mto a new usage of the already existing linguistic
structures leading up to a re-systematization of the whole of language.

This conception clearly implies a certain understanding of history. In a text from
1952 entitled Le langage mdirect et les voix du silence, Merleau-Ponty draws an explicit
parallel between phenomena of expression, this time both linguistic (literature) and
non-linguistic (painting), and the dynamics of the historical event and historicity. It is in
this context that Merleau-Ponty articulates in outline a theory of reason in history by
drawing and onginally expanding the Husserlian notion of Swuftung. In Husserl, this

“Saussure does not appear in the bibliography of The Structure of Behavior nor in that of the
Phenomenology of Perception. The first substantive mentions of Saussure can be found in La
métaphysique dans 'homme from 1947, in the course on “Language and Communication” from 1948,
and in the course on “La conscience et 'acquisition du langage” from 1949. Cf. Merleau-Ponty’s statement
i the Prose du monde summarizing this point: “Saussure a 'immense mérite d’accomplir la démarche
qui libere I'histoire de I'historicisme et rend possible une nouvelle conception de la raison.” PM 34.

*“1I faut que la langue soit, autour de chaque sujet parlant, comme un instrument que a son inertie
propre, ses exigences, ses contraintes, sa logique interne, et néanmoins qu’elle reste toujours ouverte a
leurs initiatives [...] toujours capable des glissements de sens, des équivoques, des substitutions
fonctionelles qui donnent a cette logique comme une allure titubante.” SNS 153.
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term, which Merleau-Ponty translates as “mstitution,” 1s meant to describe the
formation of sense, especially of the ideal sense of scientific productions, in the context
of the problem of historical constitution of objectivity. In a passage from this 1952 essay
Merleau-Ponty encapsulates his understanding of the notion of Stffung:

Husserl has used the fine word Strfiung - foundation or establishment - to designate
first of all the unlimited fecundity of each present which, precisely because it i1s singular
and passes, can never stop having been and thus being universally; but above all to
designate that fecundity of the products of a culture which continue to have value after
they perpetually come to life again. It is thus that the world as soon as he has seen it, his
first attempts at painting, and the whole past of painting all deliver up to a tradition to the
painter - that 1s, Husserl remarks, the power to forget origins and to give to the past not
a survival, which is the hypocritical form of forgetfulness, but a new life, which 1s the noble
form of memory.”

There would be a lot to unpack here but allow me to point out only the salient point
in a summative way and then move to my conclusive remarks. The notion of
Stuftung/“institution,” as Merleau-Ponty begins to read it i this text, exhibits features
analogous to the open systematic of language while also becoming paradigmatic for
framing the formation of sense, meaning, coherence, and ultimately reason in human
history. On the one hand, there 1s an aspect of singularity or contingency of the
mstituting act or event, which, at the same time opens a field or norm of sense or of a
tradition characterized by a certain normativity. On the other hand, there 1s the aspect
of sense or normativity in which the mstituting event both mserts itself and which the
same event also modifies, transforms by re-launching or re-effectuating the elements
provided by the acquired, already established, and mmitially guiding sense or norm into
a new norm.”

The expansion to the domains of intersubjectivity, culture, and history 1s clearly
carried out 1n the lecture course entirely dedicated to the theme of “institution”: “Thus,
visible mstitution is nothing but the support of a spirit of mstitution, [which 1s] however
certainly not immutable [...] but whose change 1s itself reaction of the event upon the
instituted. The instituted is necessary for there to be open register, history.”” The
principal feature that the notion of “institution” 1s ultimately meant to capture and
summarize 1s therefore that of the openness of sense, which Merleau-Ponty also
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describes as “rationality” or “logic in contingency.

“S 73-74.

“On this point and especially regarding Merleau-Ponty’s theory of history, see the clear and insightful
exposition by Roberto Terzi, Institution, événement et histoire chez Merleau-Ponty (2017).

TP 40.

”E 88, RC 46. Merleau-Ponty also speaks of a “lived logic” in E 88.
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Finally, Merleau-Ponty makes explicit another consequence of this reading of
institution in his commentaries on Husserl’s Origin of Geometry. Husserl’s theory of
institution m a text such as the Orngin of Geometry, according to Merleau-Ponty,
mmplies that “the transcendental origin cannot be anything but an empirical origin: there
1s In the empirical origin an interior, a conceivable history to be made explicit, and that
is there in the form of a field.”” Starting from considerations such as these, Merleau-
Ponty will recast Husserl’s analysis of “institution” beyond the mtial and more
restrictive formulations of intentional analysis:

There is sense, and particularly fruitful sense, sense capable of founding always and
founding always new acquisitions, only through sedimentation, trace [here push Husserl:
Stftungis not enveloping thought, but open thought, not the intended and Vorhabe of an
actual center, but intended “off-center” which will be rectified, not the positing of an end,
but the positing of a style, not a frontal grasp but a lateral divergence, algae brought back
from the depths.|”

It mstitution 1s defined as “lateral divergence,” then no mstituting act or event can
aim and eventually embrace the “core” of reason, as grasping or evidencing a total,
complete truth or “essence,” but rather must remain the opening of a yet-undefined
field of meaning which will require rectification, re-establishment, re-effectuation. This
also 1mplies a radicalization of the Husserlian moments of “sedimentation” of a
tradition and of “forgetting” of origins mnaugurating a field of sense: the “totality of
Urstiftung® can never be fully retrieved and seized upon in “absolute coincidence.””
As a result, history, understood in hight of a radicalized logic of institution, can become
again, Merleau-Ponty writes, “that which 1t ought to be for the philosopher: the center
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of his reflection [...] as the place of our interrogations and stupefactions.

8. INTERPRETIVE PROPOSAL

In way of conclusion, I would like to suggest that a phenomenological notion of
normative reason as we find 1t articulated both m Husserl and Merleau-Ponty can
enrich our understanding of the obligating nature of normativity while complying with
the double-sense inherent to the binding meaning of “obligation.” This word stems
from the Latin ob-figare as expressing both an aspect of constraint, limitation, and an

“TP 100.

HLP 30.

““Is there coincidence with the totality of the Urstiftung, if the tradition is always forgotten? We shall
see 1t to raise the question. Wouldn’t coincidence be the death of the /ogos since forgetfulness makes
tradition fruitful?” HLP 35.

S 88.
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aspect of connection and mediation. The apparent contradiction of these two meanings
1s inherent in the concept of “limit” as /Zimes, as an extremity, or Schranke, while being
all the same an element of continuity, a point of passage in the other than itself, in spite
of displaying an interruption, a discontinuity.”

1) The normativity of reason appears in Husserl as an “Idea.” This 1s indication of
a squarely Kantian position: the 1dea of a norm of “reason” 1s essentially the 1dea of a
“hmit” of reason or of reason as “limit.” The normative conception of reason that
results from this 1s the conception of reason as normative form that 1s not and cannot
be fully realized in the present. Reason 1s rather an “absolute Ought” that 1s never to
be completely resolved by the accomplishment of a finite task. As in Kant, also in
Husserl reason as “Idea” has only a regulative sense which 1s purely formal and
deprived of any constitutive content. Reason 1s an 1deal task to be realized mfimtely, it
1s a permanent “obligation” ordering and commanding the movement and progress of
human cognition. For Kant, the Ideas of reason must remain “postulates”: the point
here 1s that while the intellect can only operate cogmtively within the limits conditioned
by experience, reason demands the continuous overcoming of conditioned knowledge
towards the summation of all experiential conditions in an unconditional totality. Yet,
and for this reason, the very movement along the series of conditions of what 1s
empirically given seems to find its essential razson d’étre n the task to bring the Idea of
reason to full display and completion. In other words, without the movement towards
the unconditional Ideas of reason there would be not only no reason but, as a result,
mtellectual cognition itself would come to a halt. Without reason imposing an infinite
task to the intellect, reason would simply be realized in some fnite ntellectual
accomplishment and, therefore, become dogmatic. Thus, 1if knowledge 1s unable to
step beyond the confines of the empirically given to realize the unconditional totality
promised by reason, at the same time 1t can never simply stop at any particular point
of 1its empirically conditioned msights as if they were final determiations of the
unconditional totality. Thus framed on the model of the criticist concepts of reason

71 base these and the following remarks around the concept of “limit” on Gaetano Chiurazzi’s
considerations about “La razionalita del reale” (“The Rationality of the Real”). This is the title of the
conclusive section of Chiurazzi’s 2017 book entitled Dynamis. Ontologia dellincommensurabile.
Chiurazzi writes: “Per quanto apparentemente contraddittori, 1 concetti di imite ¢ di mediazione non
sono infatti opposti: il himite (Grenze, limen) puo infatti essere inteso come un estremo, un confine
(Schranke, limes), oppure come un elemento di continuita, che appare come un’interruzione e che, a un
altro livello di considerazione, ¢ invece un punto di passaggio.” Chiurazzi 2017, 253.
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and intellect, Husserl’s normative conception of reason in history is equivalent to a
philosophy of “dynamic” or “iterative” reason.”™

2) According to Husserl, this iterative process has its “final shape” (Endgestald) n
the 1dea of transcendental subjectivity as 1deal placeholder for the perfect
harmonization of absolute values into one single system of reason. In spite of the
difficulties, tensions, and fruitful ambiguities raised by Husserl’s late meditations on
history, the Idea of reason 1s forcefully asserted in terms of a comprehensive totality
giving unity to the whole of history. But it 1s at this point that two interrelated difficulties
arise with respect to the very historicity of reason: first, the Idea of reason - as
transcendental subjectivity - 1s simply taken to ulimately deliver the final insights about
constitution resulting from the radical mquiry into temporal-constitutive origins of
experience; second, and essentially connected with this first point, history could be
thought as simply functional for and ulimately external to the actualization of rational
sense 1n the mtentional experiencing and knowing of a personal subject. “ Ratio” 1s a
title for an ndex that 1s recognized as a stable unty of sense and that Husserl tends to
mterpret on the model of the Idea of science - even if in the corresponding expansion
and radicalization that this Idea undergoes in Husserl’s philosophy.” In Merleau-
Ponty, the mtegration of self-critical and methodological considerations mnto a radically
transformed transcendental phenomenology rather point to a conception of history as
the very dimension of actualization and movement of rationality itself. In other words,
the structures of mtentional engagement on the part of rational subjects across history
and cultures - structures that are taken to be fundamental in phenomenology for
engendering any sense or meaning whatsoever - are themselves inherently historical:
the history of reason, as field of manifestation of rationality, 1s the very condition of
rational truth. Thus, the historicity of reason, as basic structural condition of rationality
as such, becomes the very factor that for Merleau-Ponty 1s in need of mvestigation and
clartfication. This conception does not pit history against reason n a renewed form of
relativism nor does it make history a deterministic or necessitating factor with respect

*The integration into Husserl’s phenomenology of historical considerations, developed against the
backdrop of the Kantian distinction between reason and mtellect, yields for Ricoeur a “philosophy of
dynamic reason.” See Ricoeur 1967, 156. Kant’s conception of normative reason establishes a “rule” for
the ntellect. In light of this conception, Chiurazzi describes the cognitive operations of the intellect in
terms of iterative processes both limited and guided n their accomplishments by reason as terminus ad
quem of an 1deally infinite process of approximation. See Chiurazzi 2017, 253-256.

“Cf. Ricoeur on this point: “Reason is not an evolution, which would be equivalent to deriving sense
from senselessness, nor is it merely an adventure, which would amount to an absurd succession of
senselessness; it 1s a permanence in movement, the temporal self-actualization of an eternal and infinite
identity of sense.” Ricoeur 1967, 158. Cf. also ibid. 169.
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to rational sense. Rather Merleau-Ponty rethinks the very sense of history as “limit” that
1s 1tself on route and in transformation. Accordingly, reason in history i1s no longer
simply the progressive realization of an idea of concordance, permanence, and
optimality, but rather primarily and fundamentally the engendering of discordance and
deviation from normative sense.” The realization of rational normativity in history is
correspondingly conceived as the very possibility of transcendence mherent in
historical, social, cultural normative settings i which human rational activity 1s
necessarily embedded but which this same activity can - and must - also reorient and
further extend m accordance and in response to new historical situations and events,
that 1s, in order to make sense of the latter. This opening of and to sense s history itself.

With reference to the paradigmatic example of painting, which however assumes
Merleau-Ponty a universal and ontological dimension, one must speak of a
“cumulative” history in contrast with the 1dea of an “wronic” history. The latter 1s
characterized by the struggle of self-enclosed historical ages against each other. On the
other hand, “cumulative” history “is constituted and reconstituted step by step by the
mterest which bears us toward that which 1s not us and by that life which the past, in a
continuous exchange, brings to us and finds 1in us, and which it continues to lead in
each painter who revives, recaptures, and renews the entire undertaking of painting in
each new work.”

According to the conception of a cumulative or mcremental history, the normativity
of reason 1 history assumes not so much an iterative character guided by a perfection
beyond the sensible or wvisible world. The normativity of reason exhibits rather a
transgressive, transformative, and even revolutionary power iherent to this very world,
a power which Merleau-Ponty clearly reads into the notion of “institution” in terms that
need to be understood as bearing ontological meaning: “Revolution and mstitution:
revolution 1s re-institution, leading up to reversal of previous mstitution,” institution “is
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not the contrary of the revolution: the revolution 1s another Stffung.”” The connection
of the 1dea of transformative, and even emancipative reason with revolutionary
character, with the notion of mstitution should make clear that the transformative
conception of reason 1s not to be understood as simply countering order but rather as
condition for maintaining order against the tendency of human obligations, norms, and
habitual relations to repeat themselves, but also, and strictly connected with this
tendency, to become indifferent and therefore favor disorder. If for Husserl the

“One could perhaps characterize this distinction within phenomenology as a distinction between a
“modal” and a “modalizing” conception of history. The distinction between modality and modalization
1s stressed by Steinbock. See Steinbock 2017, 124-125.

“S 75.

“IP 42, 44.
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movement of ratio in history is an incessant movement of self-clarification,” Merleau-
Ponty may be said to describe the problem of reason in history as that of a ratio
negativa. 'This negative reason, however, 1s anything but “negative,” for, ke in Hegel,
it 1s meant to describe the rationality of the real as inexhaustible openness, possibility,
and novelty.”
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ABSTRACT

In this paper I explore Husserl's theory of specifically normative concepts (in contemporary idiom:
thin normative concepts) as presented in his lectures on ethics. In the first section I examine Husserl
account of normative judgment in the Prolegomena. I argue that it 1s insufficient because it doesn't
appreciate the irreducibility of normative to non-normative concept. In the second section I turn to
Husserl's later account of normative concepts and explicate the meaning and significance of his claim
that such concepts invariably refer to posita or Siitze, rather than ordinary objects. I also explain how,
on Husserl's account, the normative stance that makes specifically normative concepts possible can
be extended to ordinary objects and acts of consciousness. I conclude with some remarks about the
significance of Husserl's analysis for metanormative theory.
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... abbiamo trovato cosi 1l luogo d’origine di tutti I concetti
normativi e il campo originario di tutti 1 giudizi e delle as-
serzioni normative: si tratta del campo dei1 significati ideals,
de1 posita.

(Husserl 2004, 273)

INTRODUZIONE

Negli ultimi anni 1l tema della normativita ha ricevuto un’attenzione crescente da
parte de1 fenomenologi. Questi nuovi sviluppi sono seguiti alla pubblicazione del fon-
damentale lavoro di Steven Crowell Normativity and Phenomenology in Husserl and
Herdegger (Crowell 2013), in cui l'autore sviluppa un’ampia e ambiziosa concezione
del ruolo della normativita per la fenomenologia, in quanto teoria del significato. Nei
lavori che sono emersi sulla scia di Normaavity and Phenomenology, gh studiosi hanno
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reagito variamente alla "svolta normativa" proposta da Crowell (Burch, Marsh e McMul-
lin 2019) e hanno esplorato, tra le altre cose, 1l ruolo della normativita nella percezione
(Breyer/Doyon 2015; Doyon, in questo volume), la relazione fondante tra la dimen-
sione teoretica e quella normativa (Iocco 2016) e la possibilita di interpretare le essenze
e le leggi eidetiche come norme (Carta 2021). A mia conoscenza, pero, nessuno degli
studiosi che hanno affrontato la questione della normativita in fenomenologia ha dedi-
cato la dovuta attenzione a un testo chiave di Husserl, in cui viene proposta una teoria
di quelli che 1l filosofo chiama "predicati specificamente normatvi" [spezifisch norma-
tve Pridikate], delineando cosi una concezione molto originale della normativitd in
generale. Possiamo parlare dunque di concetti originariamente normativi per designare
1 concetti che esprimono 1 predicati in questione. Nel resto del saggio mi concentrero
sul concetti specificamente normativi. Tali concetti, come 1l “vero”, “buono” e “bello”,
sembrano mancare di contenuto descrittivo ed esprimere una pura valutazione. Nella
metaetica contemporanea si parla spesso a questo proposito di concetti "sottili", in op-

"

posizione a concetti "spessi" come quelli di "generoso", "armonioso", "elegante”, ecc. E
significativo, tuttavia, che Husserl includa tra 1 concetti specificamente normativi anche
quello di “esistente”, facendo cosi esplodere la caratterizzazione dei concetti normativi
come implicanti, almeno implicitamente, un ‘dover essere’. Gia a prima vista, dunque,
1l modo m cur Husserl tratta la normativita ¢ molto originale e s1 discosta dalle conce-
zioni standard del dibattito contemporaneo.

Il testo sul cul mi concentrero ¢ stato pubblicato (a dire 1l vero piuttosto sorpren-
dentemente) come appendice alle lezioni di Husserl Introduzione alletica (Husserl
2004) con 1l titolo fuorviante di “Natur und Geist”. Esso ¢ pero, di fatto, parte itegrante
delle lezioni di Husserl e al suo interno viene trattata la distinzione tra normativo e non
normativo, da cui deriva la conseguente distinzione tra natura e spirito. E stata forse la
scarsa visibilita di questo e altr1 testi husserliani sulla normativita 11 motivo per cui
Crowell, nonostante le sue analisi attingano a una gamma significativamente ampia di
fonti primarie, arriva a scrivere di Husserl (e Heidegger): "Ciascuno ha contribuito con
analisi fenomenologiche a chiarire l'aspetto normativo del significato, ma nessuno de1
due ha formulato la questione proprio in questo modo" (Crowell 2013, 3). Non ¢ que-
sto pero 1l caso di Husserl, che mmvece - nel testo che esplorero in seguito - formula la
questione proprio in termini di normativita e di condizione di possibilita di una posi-
zione normativa sul mondo.

[analis1 di Husserl non cerca pero 'le condizioni normative per 1l significato e l'in-
tenzionalita" (Crowell 2013, 4), ma piuttosto 1l contrario. Sono l'intenzionalita e la sua
struttura trascendentale a creare le condiziom affinché sorga la normativita e 1l signifi-
cato abbia una presa sul mondo. La normativita non ¢ una condizione trascendentale
dellintenzionalita, ma ¢ piuttosto un fenomeno derivato, la cui origine puo essere fatta
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risalire a fenomeni pit elementari, e segnatamente alla struttura delle intenzioni vuote
e riempite nel contesto della coscienza posizionale. Una risposta a Crowell su norma-
tivita e intenzionalita, che prenda l'intenzionalita come fenomeno fondamentale, ¢ stata
proposta da John Drummond (2019) e in questo senso la linea argomentativa del pre-
sente capitolo ¢ coerente con quella di Drummond. Similmente, Sara Heinidmaa so-
stiene che, da un punto di vista husserliano, la normativita s1 fonda sulla "idea che tutta
I'mtenzionalita implichi atti dell'intenzionare che sono necessariamente o riempiti o
delust" (Heindmaa 2019, 9). Tuttavia, sia Drummond che Heinimaa precisano questa
idea n termum di teleologia degh atti intenzionali, vale a dire, a partire dal fatto che
I'mtenzionalita ¢ "orientata verso 1l riempimento’ (Drummond 2019, 107), cosicché la
possibilita delle norme ¢ ricondotta alle "strutture anticipatorie dell’mtenzionare"
(Hemndmaa 2019, 9) che sono comvolte gia al livello pia elementare della percezione
sensoriale. Queste osservazioni portano alla luce una caratteristica importante dell'in-
tenzionalita, ma per essere precisi bisognerebbe affrettarsi po1 ad aggiungere: dell'in-
tenzionalita posizionale, cioe m una modalita di coscienza che pone qualcosa come
essere. Solo m un contesto posizionale, che va dall'esposizione passiva alla rilevanza
sensorlale, alla semplice percezione, fino al giudizio, l'orientamento 1deale dell'inten-
zionalita verso la coscienza intuitiva assume un'autentica struttura anticipatoria al di la
della semplice protensione. C’¢ bisogno che sia in atto un impegno ontologico a che le
cose slano m un certo modo affinché la coscienza mtenzionale sia ordmata verso I’ ef-
fettivo iempimento, cioe verso 1l vedere in modo evidente che le cose stanno eflettiva-
mente come si presumeva che stessero.

La posizione di Husserl ¢ gia anticipata in estrema sintesi, nella citazione in esergo:
1l luogo d'origine [Ursprungsstitte] di tutti 1 concetti normativi e di tutte le forme di
predicazione normativa ¢ 1l campo dei significati ideali in quanto posita, cioe in quanto
essi fungono come parti costitutive di Sitze o posita. In particolare, 1 concetti specifi-
camente normativi non sono predicati di oggetti ordinari, ma di Satze. 1l Satz ¢ un
concetto che svolge un ruolo di primo piano in Idee 1, e la cul rilevanza per chiarire
l'origine dei concetti normativi verra discussa nelle prossime sezioni di questo contri-
buto. A scopo mtroduttivo, faccio notare solo che l'msistenza di Husserl su1 posita
come luogo di origine dei concetti e dei predicati normativi implica che dalla sfera della
normativita siano escluse tutte quelle forme di coscienza intenzionale che non

'Per la resa di Satz/Sétze seguo la scelta dei traduttori inglesi di rendere coi temini latini positurmy/posita,
anziché con proposizione, come ad es. nella traduzione italiana di Idee I Si veda a proposito Bramard
2002. Anche se mn tedesco Satz significa semplicemente proposizione o frase, Husserl sfrutta la deriva-
zione etimologica di questo nome dal verbo attivo setzen che significa “porre” e che gh da un significato
piu vasto, ben oltre il dominio delle proposizioni come costruzioni linguistiche e predicative. Affrontero
questo punto in seguito, quando discutero I'introduzione del Satz nel testo di Husserl in esame.
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includono posita. Nonostante la sua innegabile struttura intenzionale, la coscienza non
posizionale, come la pura immaginazione, non contiene un impegno ontologico e
quindi non ha e non puo avere una struttura anticipatoria o teleologica che cret le con-
dizion1 per la normativita. La coscienza mtenzionale non posizionale non ¢ orientata
verso nulla, quindi non puo comportare alcun tipo di normativita basata sul vuoto e sul
riempimento. Il centauro su cul fantastico liberamente non puo essere sottoposto a
standard normativi, non puo "riuscire o fallire" nell'essere un centauro, o rivelarsi effet-
tivamente un satiro. Quello che puo succedere ¢ che posso smettere di immaginare un
centauro € iziare Ivece a Immaginare un satiro, 0 Immaginare una creatura protei-
forme che s1 trasforma da centauro a satiro. Ovviamente un atto Immaginativo puo
essere piil 0 meno mtuitivo, cloe l'oggetto immaginato puo essere piti 0 meno ricca-
mente caratterizzato, e in questo senso l'atto puo avere piti o meno pienezza. Nell'im-
maginazione ¢ anche possibile produrre sembianze di anticipazione e conferma di una
data intenzione, ma in nessuno di questi scenari puo esservi una questione di legittimita
del nostro intenzionare l'oggetto come essente in un modo particolare, cioe in una certa
prospettiva di senso (S che un'ulteriore esperienza puo potenzialmente arricchire
o dissolvere. Nella coscienza non posizionale vuoto e pienezza non comportano con-
ferme o delusioni, e quindi non vi sono standard normativi con cur misurare 1l successo
o 1l fallimento nell'afferrare un certo oggetto. Per usare uno slogan si potrebbe dire:
niente posizione, niente norme.

Se queste considerazioni sono corrette, le loro conseguenze sono piuttosto signifi-
cative: la normativita non puo essere una caratteristica dell'intenzionalita i generale,
ma solo dell'intenzionalita posizionale. D1 conseguenza, deve esserci qualcosa di speci-
fico nell'intenzionalita posizionale che crea le condizioni per 1l sorgere della normati-
vita: la possibilita della normativita deve essere collocata nella differenza tra 1l positum
(Saty) e l'eftettivo oggetto o stato di cose intenzionato attraverso 1l positum. La teleologia
intenzionale e le norme che la guidano esistono solo in virtu dello scarto tra 1l positum
e l'oggetto reale. Concetti specificamente normativi (come “vero”, “buono”, “bello”, e
termini affini come “esistente”) non individuano proprieta reali di oggetti (e stati di
cose) reali, ma esprimono piuttosto proprieta di posita (Sitze) e, in particolare, di og-
getti considerati come puramente intenzionati e posti mediante posita (Sitze). Tali con-
cetti specificamente normativi esprimono 1l fatto che l'oggetto itenzionato e posto &
anche dato intuitivamente proprio nel modo n cul esso € posto.

L'aspetto pii notevole di questa analisi consiste nel fatto che essa implica una signi-
ficativa nformulazione della nostra concezione della normativita, che riconfigura le h-
nee di demarcazione comunemente accettate della teoria normativa, come
fatto/norma, essere/dover-essere e valore/realta. In primo luogo, secondo la conce-
zione di Husserl, le norme non sono semplicemente giustapposte ai fatti, ma sono



373 Husserl sui concetti specificarnente normativi

anche concettualmente distinte dalle necessita eidetiche (1l concetto di Sache, che Hus-
serl contrappone a Norm, comprende sia fatti empirici (7at-Sachen) che relaziom ei-
detiche). In secondo luogo, l'esistenza stessa ¢ un predicato specificamente normativo.
In terzo luogo, 1 valori sono reali, cloe possono essere appresl In termini puramente
non normatvi (sachlich) tanto quanto le realta fisiche o psichiche. Cosi, 1 valort non
implicano automaticamente la normativita, a meno che non li consideriamo puramente
n quanto posita di valori e I misuriamo con 1 valori reali che 1 posita di valori in esame
pretendono di cogliere.

In 16 che segue, riprendero le minuziose analist di Husserl, per supportare 1 tre
punti che ho appena menzionato. Inmziero prendendo brevemente in considerazione
la prima trattazione husserliana della normativita ne1 Prolegomena e sosterro che essa
¢ msufficiente, nella misura in cui s1 imita a1 grudizi normativi e non prende 1n consi-
derazione 1 concetti normativi. Nella seconda sezione, mi rivolgero al testo di Husserl
nella Einleitung in die Ethik e chiariro la sua analisi de1 concetti normativi come predi-
cati di posita (Satze). Nella terza sezione, infine, concludero con alcune considerazioni
sugl aspetti pit originali e promettenti della teoria del concetti normativi di Husserl
per la teoria metanormativa in generale.

La normativita ¢ un concetto estremamente controverso e non ¢ chiaro se 1 suoi vari
e 1n parte equivocl usl possano essere ricondottt a un'unica idea o distinzione fonda-
mentale (s1 veda Baker 2018 per un utile orientamento negli studi contemporanei e
Heinidmaa 2019 per un tentativo di districare 1 vari significati di normativita discussi in
fenomenologia). Questo contributo si1 focalizza sull'origine dei concetti normativi dr
base secondo Husserl. Usi ordinari pia informali del concetto di norma non vengono
esclusi qui, ma se l'analisi di Husserl coglie un'importante caratteristica di base del tipo
di intenzionalita coinvolta ogni qual volta s1 fanno affermazioni normative, allora essa
mira a sostituire un uso indisciplinato del concetto di norma, almeno tra fenomenologi.

1. GIUDIZI NORMATIVI E CONCETTI NORMATIVI

Il testo pi importante in cur Husserl affronta 11 problema della normativita & pro-
babilmente 1l secondo capitolo dei1 Prolegomeni a una logica pura (Husserl 2015). Qu
l'attenzione si concentra su quelle discipline che si presentano come insiemi di regole
che hanno lo scopo di guidare una certa attivita umana, cioe le Kunstlehren. Il bersaglo
critico di Husserl ¢ lidea - allora ampiamente diffusa - della logica come una
Kunstlehre, vale a dire come una disciplina pratica la cui funzione ¢ quella di fornire
un orientamento al pensiero umano. Husserl definisce le scienze normative come le
scienze le cui leggl "Indicano [...] c10 che deve essere" (Husserl 2015, 45), in opposizione
alle scienze teoriche che "Indicano invece semplicemente cio che ¢" (Husserl 2015, 46).
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La tesi di Husserl ¢ che tutte le scienze normative sono necessariamente fondate sulle
corrispondentl scienze teoretiche e questa tesi ¢ dimostrata attraverso un'analisi dei giu-
dizi normativi e della loro forma. I giudizi normativi esprimono una richiesta, anche
quando lo fanno i modo impersonale. La legitimita di una tale richiesta, tuttavia, ri-
manda necessariamente a un giudizio di valore la cu1 validita ¢ indipendente da qual-
sias1 considerazione sulle richieste. L'esempio di Husserl ¢ 1l seguente:

“Quando diciamo: ‘un soldato deve essere valoroso’, cid non significa che noi o qualsiasi
altro desideri o voglia, ordini o richieda che un soldato sia valoroso. [...] ‘Un soldato deve
essere valoroso’ significa piuttosto: soltanto un soldato valoroso ¢ un ‘buon soldato’. [...]
Proprio perché questo giudizio di valore ¢ valido, ha ragione chiunque richieda a un sol-
dato di essere valoroso [...]”. (Husserl 2015, 46, trad. mod.)

Sulla base di questa considerazione Husserl sostiene che tutte le proposizioni nor-
mative, cio¢ le proposizioni relative al dover essere, dipendono dalle corrispondenti
proposizioni teoriche, cioe dalle proposizioni relative all’essere, come loro fonda-
mento. Per usare le sue parole: "Ogm disciplina normativa richiede la conoscenza di
certe verita non normative" (Husserl 2015, 52), cloe verita della forma "Soltanto un A
che sia un B ha le qualita C' (Husserl 2015, 51), dove C dovrebbe specificare 1l conte-
nuto del 'bene’ per la sfera di realta in esame.

Se quest’analisi ha una certa innegabile plausibilita, € tuttavia ben lungi dal fornire
una soluzione soddisfacente al problema della normativita. Essa mostra semplicemente
la convertibilita delle proposizioni relative al dover essere i corrispondenti proposi-
zioni relative all’essere, ma non indica 1l principio che rende possibile questa converti-
bilita. Consideriamo la proposizione (1.): "Un soldato dovrebbe essere coraggioso" e
convertiamola nella sua controparte teoretica (1): "Solo un soldato coraggioso ¢ un
buon soldato". E chiaro che l'elemento normativo in (1.), &€ semplicemente riposizio-
nato nel contenuto di (1), cioé & trasposto nell'aggettivo "buono". La traduzione com-
pleta dell'elemento normativo in (1.) In una veritd non normativa riuscirebbe solo se,
come sembra credere Husserl, potessimo davvero specificare 1l contenuto di 'buono'
in (1) in termini non normativi come 'avente le proprieta C'. In questo caso, 'buono'
sarebbe solo un termine abbreviato per un insieme di proprieta che presumibilmente
include gia la proprieta B, dando cosi come risultato sorprendente e poco convincente
che tutti 1 giudizi normativi sono, i qualche misura, tautologici. Infatti, se potessimo
specificare in modo non normativo il contenuto di "buono" quando ¢ riferito ai soldati,
allora "coraggioso" dovrebbe certamente essere incluso nella lista delle sue specifica-
zioni e, di conseguenza, (1) dovrebbe essere riformulato come "solo un soldato corag-
gloso € un soldato coraggioso (e obbediente, e altruista, e patriottico, ecc.)". Evidente-
mente questo non ¢ 1l pensiero espresso nella proposizione (1)).
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Dobbiamo concludere dunque che 'buono' in (1) non ¢ specificabile i termini di
un mnsieme non normativo di proprieta C, come vorrebbe Husserl, e che, di conse-
guenza, la natura normativa di (1) rimane malterata dal cambiamento della forma del
giudizio’. Pace Husserl, sia (1.) che (1) sono proposizioni normative: (1.) ha una forma
normativa (dovrebbe'), mentre (1.) ha una forma teoretica ('¢) e un contenuto norma-
tivo. La convertibilita de1 giudizi normativi in giudiz teorici risulta quindi comprensi-
bile, ma i defimtiva banale. Non equivale a fondare 11 normativo nel teoretico.
Quando convertiamo 1 giudizi normativi i giudiz teoretici, come fa Husserl, traspo-
niamo semplicemente 1l loro elemento normativo dalla forma al contenuto, e, visto che
1l significato dell'aggettivo 'buono' non puo essere specificato attraverso una lista di pro-
prieta non normative, tale trasposizione ¢ ben lontana dal costituire una fondazione
filosofica delle proposizioni normative in proposizioni teoretiche non normative.

Alla luce di questo risultato € necessario spostare la nostra attenzione dav grudiz
normativi a1 concetti normativi. Cio che si richiede per fondare la normativita € una
teoria che chiarisca 1l significato di "buono" in (1) e proposizioni simili, 1l cul contenuto
mclude nozioni normative analoghe come quelle di "bello", "giusto", "corretto’, ecc.
Tutte queste nozioni sono puramente valutative, cioe, per esempio, quando diciamo
che "solo un soldato coraggioso ¢ un buon soldato" non itendiamo dire che un soldato
che ¢ coraggioso ha anche, oltre a quella proprieta, una seconda proprieta necessaria-
mente connessa con essa (Geach 1956), come faremmo se dicessimo, per esempio,
"solo un soldato coraggioso ¢ un soldato athidabile". Sembra piuttosto che quello che
sttamo dicendo 1n (1) ¢ che un soldato coraggioso ¢ conforme allideale di un soldato,
di nuovo, che ¢ come un soldato dovrebbe essere. Ma cosa significa questo? X come
puo quest’idea piuttosto confusa ricevere un chiarimento fenomenologico?

9. CONCETTI SPECIFICAMENTE NORMATIVI COME PREDICATI DI
SATZE

Passiamo ora al testo delle lezioni di Husserl sull’etica in cui egh introduce la sua
mterpretazione del concetti specificamente normativi. Husserl mizia evidenziando la
differenza tra due modi di formulare giudizi su oggetti, relazioni e proprieta. Egl
chiama 1l primo "materiale” (sachlich), o, come lo rinomina in una nota, "ontico" (ont-
sch) (Husserl 2004, 259), e 1l secondo "critico" (kritisch) (Husserl 2004, 259). Nel primo
modo di giudicare, intendiamo determinare (bestimmen) le cose (Sachen) nel senso
pi ampio possibile (includendo anche la sfera psicologica e quella ideale); operiamo

* 1 lettori familiari con 'argomento della domanda aperta di Moore potrebbero aver avvistato nel
ragionamento husserliano e nella mia replica ad esso quella che Moore chiamava ‘fallacia naturalistica’.
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cosi con quelli che Husserl chiama "Sachbegrifte', termine difficile da tradurre, ma che
potrebbe essere reso forse - seguendo 1l suggerimento di Husserl nella nota menzio-
nata poc’anzi - con "concetti ontici". Nel secondo modo di giudicare, invece, operiamo
con concetti razionali (Vernunftbegriffe) e mtendiamo criticare, vale a dire sottoporre
a scrutinio critico qualsiasi affermazione che abbiamo stabilito nel primo modo di giu-
dicare. E cruciale notare che Husserl qui non sta ripetendo con etichette diverse le sue
ben note distinzioni tra fatti ed essenze. I concetti ontici (Sachbegrifte) non sono 1m-
plegati per determinare solo fatti ( 7a-Sachen), ma anche relazioni eidetiche. La distin-
zlone tra concetti ontici e razionali e, corrispondentemente, tra attegglamento ontico e
razionale trascende cosi la distinzione tra fatti ed essenze, e gl atteggiamenti corrispon-
dent’. Husserl & esplicito su questo punto, e scrive che questo "modo ontico [sachliche]
di considerare e giudicare" puo essere "o empirico o a prior1" (Husserl 2004, 260), e s1
chiede come sia possibile che a1 sia, accanto all'ontico, un altro modo di considerare e
giudicare le cose: "come ¢ possibile che gh oggetti cadano sotto la sfera d'influenza di
tall concetti non ontic |auBlersachliche] € come ¢ possibile, in definitiva, che tutti 1 tip
di oggetti siano soggetti alla valutazione normativa [ Beurterlung]?" (Husserl 2004, 260).

Per rispondere a questa domanda, Husserl comincia col tratteggiare un quadro com-
plesso della correlazione tra soggettivita e oggettivita. Gl oggetti di ogni tipo sono a
priorirelazionabili a1 soggetti egologici [Ichsubjekte] che h giudicano, li valutano, h per-
seguono praticamente, ecc. Ma oltre a questa correlazione famihare, Husserl prosegue
sostenendo che abbiamo bisogno di riconoscere una correlazione a priori tra "oggetti
in generale, Sitze in generale, e Sitze come purt significati” (Husserl 2004, 260). Cosi
facendo egli mmtroduce 1l concetto chiave di Satz, che, come ho anticipato sopra, in
tedesco ordinario significa semplicemente proposizione o frase, ma che nella

* Per questo motivo, il presunto enigma discusso in Carta 2021, cio¢ se le essenze e le relazioni eide-
tiche siano normative, non e giustificato. Husserl esclude esplicitamente la possibilita di interpretare le
essenze in termini normativi laddove caratterizza l'atteggiamento eidetico come ontico [sachlich]. Carta
sostiene che per Husserl le essenze non sono intrinsecamente normative, attingendo al capitolo dei Pro-
legomeni discusso nella sezione precedente del presente lavoro per corroborare questa affermazione;
tuttavia, nei Prolegomenila distinzione di Husserl tra giudizi teorici e normativi non fa appello alla distin-
zione tra fatti ed essenze. Carta conclude che le essenze possono avere un senso normativo (cio¢, possono
essere estrinsecamente normative) perché prescrivono regole per 1 corrispondenti atti di giudizio, cosic-
ché, se l'essenza di A ¢ B, allora dovrei giudicare che A ¢ B (se mi interessa l'essenza di A). Questo,
tuttavia, & vero anche per 1 fatti € non sembra essere una proprieta specifica dei giudizi eidetici. Se € un
fatto che A ¢ B, allora dovrei giudicare che A ¢ B (se sono interessato ai fatti relativi ad A). Ne consegue
che le essenze non sono normative, né intrinsecamente, né estrinsecamente, ma come ogni altro tipo di
oggetto, empirico 0 meno, possono essere sottoposte a un esame normativo, in un senso che verra chiarito
n seguito.
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fenomenologia di Husserl assume un significato tecnico che va oltre I'ambito della "pro-
posizione" come unita linguistica e predicativa’. Che cos'e, dunque, un positum (Sat2)?

Husserl introduce 1l termine "positum" nel paragrafo § 133 di Idee I, per designare
"Tunita del senso e del carattere tetico" (Husserl 2002, 329), e nonostante egli presenti
questa nozione come una riformulazione dell'umta di materia d’atto e di qualita d’atto
esposta nelle Ricerche logiche, va notato che 1 posita sono "collocati” sul lato oggettuale
della correlazione intenzionale. Il modo piu diretto per chiarire 1l concetto di positum
¢ definirlo semplicemente come "c10 che un atto intenzionale pone". Cosi, c1 possono
essere semplici "posita di un solo membro" in semplici atti percettivi o percezioni di
valore (Wertnehmungen), cosi come "posita sinteticl' (Husserl 2002, 329, trad. mod.)
con pit membri 1n atti categoriali come 1 giudizi e le volizioni intenzionali.

Soffermiamoci mnanzitutto sui posita che appartengono alla sfera del giudizio. 11
positum diun giudizio € la componente 1deale che € comune a piu atti di giudizio aventi
lo stesso senso 1deale (Husserl 2009, 144). Se 10 giudico che 1l gatto € sul tappeto e tu
giudichi che 1l gatto € sul tappeto, abbiamo due atti di giudizio distinti ma uno stesso
positunz: 11 complesso di significati ideali ‘il gatto ¢ sul tappeto’ (Husserl 2009, 180)°.
Non basta soltanto separare concettualmente 1l positum dagh atti fattual di giudizio;
bisogna anche distinguerlo dallo stato di cose [Sachverhald posto dal giudizio. Uno
stesso stato di cose puo essere intenzionato, per cosi dire, a partire da diversi posita
(Husserl 1996, 44). Se giudico che 1l gatto ¢ sul tappeto e di conseguenza giudico che
1l tappeto ¢ sotto 1l gatto, 1 due giudizi sono diretti verso uno stesso stato di cose, seb-
bene abbiano posita diversi. Poiché non poniamo le cose solo attraverso 1l giudizio, ma
anche attraverso la semplice percezione, quando, per esempio, vediamo 1l gatto, pos-
stamo estendere la quadruplice struttura eidetica "to-atto-positunroggetto” anche agl
atti intenzionali semplici. Pertanto, Husserl afferma: "Diciamo di ogni giudizio e di ogni
atto 1n generale che esso si riferisce agli oggett; d'altra parte, esso si riferisce all' oggetto
attraverso' 1l suo contenuto di senso [Sinnesinhall, cioe 1 positun, che, a sua volta, si
riferisce all'oggetto a suo modo" (Husserl 2004, 261).

Per ricapitolare le distinzioni di Husserl, ogni atto di coscienza porta in sé un signi-
ficato 1deale. I significato 1deale dell'atto determina c10 che l'atto pone, cioe 1l positum.
Il positum, tuttavia, non ¢ una componente realmente inerente all'atto (la componente
noetica): esso € parte del correlato imntenzionale dell'atto (la componente noematica). Il
positun s1 riferisce all'oggetto determinandolo come avente queste e quest’altre pro-
prieta e come stante in queste e quest’altre relazioni, cioe le proprieta e le relazioni che

' St veda Brainard 2002, 199-200 per un’utile spiegazione dell’estensione husserliana del concetto di
Satz.

* Questo ¢ 1l contesto in cui la traduzione del termine ‘Satz’ con ‘proposizione’ sarebbe appropriata:
entrambi gl atti del giudizio infatti ospitano o articolano la stessa proposizione.
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1l contenuto di senso dell'atto comporta. Attraverso 1l "positum' 1'atto rivendica un si-
gnificato, per cosi dire. Esso pretende di determinare 1'oggetto (o lo stato di cose) come
esso ¢ effettivamente’.

Il passo successivo nell'analisi consiste nel notare che mentre gh atti della semplice
percezione o del giudizio sono diretti intenzionalmente verso 'oggetto stesso, e non
verso 1 positum, in qualsiasi momento possiamo rendere tematico 1l positum e quindi
trasformarlo 1 un oggetto a sé stante, qualcosa su cui € possibile una predicazione vera
o falsa. Questa mossa non equivale a una svolta riflessiva: quando rendiamo 1l positum
tematico, 1l nostro sguardo ¢ ancora orientato oggettivamente, piuttosto che soggettiva-
mente, ¢ qualunque cosa dictamo sul positum, non affermiamo nulla sugh effettivi stat
mentali coinvolti nel giudicare e nel percepire. Rendere 1l positum tematico equivale a
uno spostamento dell'attenzione interno al lato noematico dell'esperienza. Quando av-
viene tale spostamento, emerge una nuova distinzione fondamentale: "Dobbiamo al-
lora essere piu precisi e distinguere tra l'oggetto ‘reale’, ‘vero’ e l'oggetto mteso |[ver-
meinten|, 'oggetto tra virgolette" (Husserl 2004, 263). L'oggetto tra virgolette non deve
necessariamente essere reale: Husserl fa I'esempio di qualcuno che giudica sul dio az-
teco Huitzilopochtli. Anche se abbiamo buone ragioni per credere che Huitzilopochth
non sia reale, 1 giudizi su di lui s1 riferiscono a uno stesso oggetto e lo pongono secondo
certe prospettive di significato, per esempio, se qualcuno dice che Huitzilopochth ¢ un
grande dio e poi aggiunge che Huitzilopochtli ¢ anche un dio prumato. Entrambi 1
posita determinano lo stesso oggetto (non reale)’.

Un'altra frase che Husserl usa per chiarire queste distinzioni, attingendo di nuovo a
un'espressione comune nel tedesco ordinario, ¢ "Gegenstand 1m Sinne', letteralmente,
l'oggetto che sta In un certo senso, cloe l'oggetto determinato m un certo modo, se-
condo una certa prospettiva di senso o di significato. A proposito di un tale oggetto,
Husserl scrive: "questo oggetto che sta in un certo senso (cosi come l'intero stato di cose
del positum) ha una relazione essenziale con l'oggetto del discorso ordinario, con l'og-
getto reale: cioe, se 1l positum ¢ vero, allora la componente oggettiva intenzionata nel
positum ha 1l valore di essere reale [wirk/ich" (Husserl 2004, 263). Questo punto

* Steven Crowell ha quindi ragione nel sostenere che per Husserl le esperienze hanno "la struttura di
una pretesa” (Crowell 2013, 150), anche se, per essere precisi, questo ¢ vero solo per le esperienze posi-
zionali, cioe quelle i cui 1l carattere tetico del noema non ¢ neutralizzato. Come ho sottolineato nell'in-
troduzione, le esperienze immaginative non hanno la struttura di una pretesa, ma al massimo solo una
parvenza di essa.

" Sinoti la differenza con il centauro immaginario menzionato nell'introduzione. Se dico "Huitzilopo-
chtli ¢ un dio piumato", 10 avanzo una pretesa posizionale, vale a dire che la proprieta di essere piumato
determina correttamente l'oggetto Huitzilopochtli. Se mi limito a immaginare Huitzilopochtli come piu-
mato, al contrario, non pongo nulla, come nel caso del centauro.
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prefigura gia la prospettiva normativa, di cun Husserl si sforza di chiarire la possibilita,
ma prima occorre mntrodurre un‘altra distinzione.

Husserl nota che c'¢ una profonda differenza tra una scienza degh attr e una scienza
de1 significati (Husserl 2004, 264). Se c1 basiamo sulle analisi precedenti, possiamo
figurarci una scienza che si occupi esclusivamente der significati come entita ideali, cioe
una logica e una grammatica pure. Essa studierebbe le possibili combiazioni di signi-
ficati ne1 posita, nelle loro dimensioni logiche, semantiche, mereologiche e grammati-
call. Una tale scienza non avrebbe bisogno di occuparsi degl atti del giudicare, del
percepire, ecc. né dei soggetti di tah atti. Non vale pero 1l contrario. Una scienza pura
degh atti sarebbe inconcepibile indipendentemente dai significati. Sono 1 significat
nelle loro molteplici configurazioni che garantiscono agh atti la loro unita fenomenolo-
gica come stati intenzionali. Anche gl atti possono essere studiati in termini 1deali, ma
1 significati (o sensi) i cur si collocano gl oggetti e gli stati di cose sul lato noematico
della correlazione godono di uno statuto autonomo rispetto agh atti che Ii intenzionano.

Se c1 concentriamo sull’ambito 1deale de1 significati, compresi gl oggetti che essi
determinano considerati meramente come intesi, possiamo, in primo luogo, esplorare
tale ambito 1 un puro atteggiamento ontico. Questo ¢, secondo l'auto-interpretazione
di Husserl, l'atteggiamento che caratterizza, per esempio, la sua quarta Ricerca logica,
che ¢ dedicata all'idea di una grammatica pura, cio¢ a una grammatica puramente logica
che studia le possibili combinazioni e funzioni che 1 significati possono assumere all'in-
terno di formazioni complesse come proposizioni, inferenze, ecc. Tuttavia, la logica
non si esaurisce nella grammatica pura. Né essa s1 puo accontentare di una semplice
teoria della consistenza. Oltre alla prospettiva ontica sui significati, la logica richiede
una prospettiva che si occupi della verita o falsita dei significati e de1 posita, ed ¢ qui
che emerge origmariamente la dimensione della normativita. Husserl scrive:

Finché abbiamo un mero mteresse ontico per 'ambito del significati e seguiamo pura-
mente le caratteristiche e le connessioni ontiche dei significati, cioe¢, come abbiamo detto,
finché conduciamo meramente un'indagine ontica dei significati, non emergono predicati
come verita e falsitd, e nemmeno altri predicati relativi a verita e falsita che chiamiamo
predicati specificamente logici, come 1 predicati di ‘causa necessaria’ e ‘conseguenza ne-
cessaria’. Questo fatto non riguarda solo 1 cosiddetti predicati logici, ma anche 1 predicati
assiologici ed etici, per quanto riguarda 1 loro domini caratteristici.

(Husserl 2004, 268).

I predicati, come "vero" e "falso", nella sfera della logica sono c10 che Husserl chiama
"predicati specificamente normativi" (Husserl 2004, 268) e, in linea con l'analisi prece-
dente, sono caratterizzati dal fatto che "1 loro soggetti sono significati e posita e, vice-
versa, 1 predicati normativi sono definiti dal fatto che affermano qualcosa sui significati,
riguardo alla loro legitimita, alla loro verta" (Husserl 2004, 269). 1 predicati
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specificamente normativi sorgono quindi quando prendiamo una posizione normativa
riguardo all’ambito del significato. Quando diciamo di un posiim che ¢ vero, per
esempio, non stiamo semplicemente indicando un'altra componente di significato al
suo 1nterno: "tali affermazioni non sono affermazioni ontiche sui significati cioé non si
puo mai incorrere nella legitimita o illegittimita di un positum attraverso la sua analisi,
e ancor meno guardando 1l positum secondo 1l suo contenuto rispetto ad altr1 posita'
(Husserl 2004, 269). Ma cosa sono allora? Il primo passo verso una chiarificazione
dell'origine dei concetti normativi ¢ lo spostamento dell'attenzione dagh oggetti ordinari
a1 posita, sebbene non sia sufficiente una mera contemplazione ontica de1 posita che
studi le loro componenti di significato e le leggi delle loro possibili connessioni. Nella
sfera del giudizio l'attribuzione a un positum di predicatt normativi come verita e falsita
¢ una funzione del rremprmento mtutivo del positum

In questo caso 10 stesso devo realmente emettere un giudizio e devo giudicare in modo
mtuitivo ed evidente. Sotto il titolo 'datita della veritd' ho certamente ancora lo stesso po-
sttum in termini di significato, ma lo ho come contenuto di una coscienza che conferisce
a tutti 1 componenti del significato (secondo il loro senso) pienezza intuitiva e che lo da
come vero. Quando non ¢ cosi, lo stesso positum ¢ dato nel modo di un vuoto corrispon-
dente e di una distanza dalle cose stesse [Sachfernel

(Husserl 2004, 269-270).

Per rassumere: per Husserl, 1 predicati specificamente normativi sorgono quando
nella sfera de1 significati ideali e del posita assumiamo un atteggiamento che si interessa
del loro riempimento mntuitivo o dell’assenza di un tale riempimento. In altre parole,
attribuendo verita a un positum, affermiamo di aver registrato (o almeno di poter regi-
strare) la coincidenza tra il positum e l'oggetto o lo stato di cose reali che 1l positum
pone come sussistentl In questo e quest’altro senso (cioe, 'oggetto o lo stato di cose in
quanto determinato da questa e quest’altra componente di significato).

Inoltre, in linea con l'interpretazione husserliana delle valutazioni e delle volizioni
in termini di atti posizionali, le nozioni generali di verita e falsita possono essere estese,
con le opportune modifiche, alle sfere dell'assiologia e della teoria pratica:

Se riconosciamo che anche la coscienza valutativa e pratica ha 1 suol posita peculiari, che
hanno le loro strutture formali, le loro leggi eidetiche specifiche e le forme di connessione
[...] con 1 loro modi corrispondenti di esibizione intuitiva [Auswersungen], allora dob-
biamo avviare un'indagine sistematica delle leggi normative che regolano la connessione
eidetica e conforme a legge del predicati normativi assiologici e pratici (bellezza, bonta,
ecc.) alle corrispondenti forme di posizione (Husserl 2004, 271).
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C'¢ quindi un senso 1n cui 1 predicati logici "vero" e "falso" possono essere considerati
come titol generall per futti 1 upr di posita, compresi quelli che non sono, m senso
stretto, dossici o logici”.

Un positum di valore puo essere designato come vero se 1l valore che pone ¢ dato
anche intuitivamente. Allo stesso modo, la posizione di uno scopo, cosi come dei mezzi
necessarl per raggiungerlo, puo essere designato come vero se lo scopo ¢ posto sulla
base di una sottostante coscienza mtuitiva del valore ad esso associato. Se questo ¢
corretto, allora la bellezza ¢ un tipo di verita, cioe 1l tipo specifico di vernta dell'espe-
rienza estetica, e anche la bonta ¢ un tipo di verita, cioe 1l tipo specifico di verita dell'e-
sperienza pratica e morale. Tutti questi predicat s1 legano origiariamente a1 posita e
asseriscono che 1 loro oggetti e stati di cose sono dati intuitivamente oltre ad essere
mtenzionati in modo vuoto attraverso 1l positum. Per quanto riguarda 1 valori, € rile-
vante che nella teoria di Husserl 1 valon e la coscienza dei valor: non siano identificat
tout court con la normativita. Quando Husserl usa la parola Wert, a volte si riferisce
alle cose e agli stati di cose che possiedono valore’, a volte ai valori come entita ideali
che le cose e gli stati di cose esibiscono. In entrambi 1 casi, 1 valort sono prima di tutto
oggetti, cloe Gegenstinde nel senso logico formale. D1 conseguenza, possono essere
colti sia 1n un atteggilamento puramente ontico che in un atteggiamento normativo,
come tutti gh altr1 tip1 di oggetti. Quando mi godo un paesaggio o contemplo un quadro
In un museo, o quando ammiro l'azione generosa di un amico, non c'¢ in campo alcuna
specifica normativita nella coscienza corrispondente. Ci puo essere qualcosa come una
semplice percezione di valore che non implica pero 'essere teressati al riempimento
ituitivo del positum di valore in questione. Al contrario, quando vedo 1l paesaggio
come bello o l'azione come buona, e ancora piu esplicitamente se formulo 1 giudiz
corrispondenti, dirigo 1l mio sguardo sul positum e registro 1l suo riempimento ntui-
tivo. In altre parole, bello in senso origiario ¢ 1l positum del paesaggio; l'attribuzione
di bellezza al positum del paesaggio indica che le sue qualita estetiche si danno i una
coscienza mtuitiva esattamente nel modo n cui sono intenzionate.

Il fatto che 1 predicati normativi st leghino originariamente a1 positanon implica pero
che s1 leghino esclusivamente a1 posita. Nel paragrafi seguenti Husserl descrive una
duplice trasposizione (Ubertragung che va (1) dal positum all'atto corrispondente e (2)
dal positurm all'oggetto corrispondente. Tali trasposizioni sono pienamente legittime e
una corretta comprensione degl spostamenti intenzionali che stanno alla loro origine

* Parlo pitt ampiamente del concetto di verita nella fenomenologia husserliana in Staiti 2018.

* Per le cose e gli stati di cose dotati di valore la parola Gliter, cioé beni, sarebbe probabilmente piu
adatta, ma Husserl limita I'uso di Giitera cose e stati di cose 1l cui valore dipende dal loro essere reali, il
che esclude cose e stati di cose che possiedono valore estetico. Per Husserl 1l valore estetico ¢ indifferente
alla realta dei suoi portatori, quindi gli oggetti di valore estetico, che egli chiama Schonherten (bellezze),
non sono beni. Cfr. Husserl 2004, 187-190.
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¢ la chiave per poter rendere giustizia al nostro ordinario discorso normativo su oggetti
e atti senza alcun riferimento esplicito a1 posita. Rivolgere I'attenzione a tali trasposi-
zioni aiuta anche ad attribuire significati definiti ad una serie di termini analoghi il cui
uso ordinario tende ad essere indisciplinato.

La prima trasposizione va dai posita agh atti, per esempio, dal positum del giudizio
all'atto del giudicare, dal positum percettivo all'atto del percepire, dal positum del va-
lore all'atto del valutare, ecc. Gh atti 1 cul posita sono verl sono meglo caratterizzati
come corretti o giusti (rzchtzg) (Husserl 2004, 271), mentre gh atti 1 cul posita sono falsi,
sono errati. Husserl sostiene che m un primo momento questo tipo di trasposizione
non sembra dare origine ad alcuna nuova disciplina o linea di indagine, poiché la pro-
spettiva normativa sugl atti ¢ semplicemente una modifica della prospettiva originaria-
mente normativa sul posita, tuttavia, gh atti che mcludono tali predicatt normativi deli-
neano una sfera strettamente delimitata di atti coscients, gh "atti specifici della ragione"
(Husserl 2004, 271). Tali atti della ragione meritano un esame approfondito mn termini
delle loro strutture eidetiche e der complessi nessi motivazionali che sostengono l'attri-
buzione di predicati normativi a1 posita. Una scienza della ragione sarebbe un compito
a sé stante, e rappresenta probabilmente 1l cuore stesso della fenomenologia trascen-
dentale (s1 veda Cimino 2020 per un'approfondita delucidazione di questa questione).

La seconda trasposizione va dai posita agh oggetti e agh stati di cose ed ¢ una conse-
guenza diretta della funzione determinante che pertiene a1 posita. Porre un oggetto o
uno stato di cose come stante 1 un certo senso equivale a determinare gh oggetti come
aventi queste e queste altre proprieta. Nel nucleo stesso di un positum, quindi, deve
esserci una semplice Gegenstandssetzung, la semplice posizione di un oggetto. Husserl
sostiene che, poiché generalmente usiamo la parola 'verita' come un predicato specifi-
camente normativo per 1 posita di giudizi allora "abbiamo allora bisogno di una parola
che esprima 1l parallelo concetto normativo per 1 posita degl oggetti e questo ¢ 10 per
cul bisogna parlare di esistenza" (Husserl 2004, 276). Secondo la teoria di Husserl,
dunque, l'esistenza non ¢ un predicato reale di oggetti, ma piuttosto un predicato nor-
mativo di "oggetti intesi come tali" (Husserl 2004, 276). Come prosegue a spiegare: "Cio
che chiamiamo esistente o non esistente ¢ l'oggetto tra virgolette, intendendo con ci10,
come abblamo spiegato sopra, 1l positum d’oggetto con la sua posizione d’essere [ Sein-
sthese]" (Husserl 2004, 276). Sottolinelamo 1l punto piu rilevante di questi passaggl, che
abbiamo anticipato nella sezione introduttiva di questo articolo. Llesistenza ¢ un con-
cetto normativo. Essa esprime 1l fatto che la posizione dossica dell’oggetto ¢ riempita
intuitivamente. Altrove Husserl sostiene che se cosi non fosse e l'esistenza esprimesse
una proprieta, cioe l'essere, dell'oggetto reale allora un giudizio esistenziale come "que-
sto tavolo esiste" equivarrebbe a una "pura tautologia ridicola” (Husserl 1996, 189).
Questo perché l'espressione nominale "questo tavolo" nel giudizio comporterebbe gia
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una posizione d’essere, che 1l verbo "esiste" ripeterebbe semplicemente in modo ridon-
dante. Se, al contrario, 'questo tavolo' viene preso come un oggetto tra virgolette, cioe
un positum d’oggetto, allora 1l verbo 'esiste’ esprime in modo non banale la legittmita
di tale positumn, 1l fatto che l'essere che viene attribuito all'oggetto si da anche i un atto
di coscienza intuitivo”.

Un oggetto 1l cur cornispondente positurm d’oggetto ¢ stato riconosciuto come legit-
timo, quindi, come esistente, assume la proprieta duratura di essere reale, e questo ¢
l'esempio piu elementare di una proprieta normativa che "migra’, per cosi dire, dall’am-
bito dei significati e de1 posita all’ambito degh oggetti e degli stati di cose. Ma c'e di pru:
"gli oggetti reali che sono gia stati riconosciuti come tali nella conoscenza assumono
predicati normativi in quanto hanno ricevuto un contenuto di senso attraverso la valu-
tazione o per mezzo di positalogici o per mezzo di ulteriori posita determinant" (Hus-
serl 2004, 286). In altre parole, la registrazione del riempimento mtuitivo di un posi-
turn, che va di pari passo con lattribuzione di un predicato specificamente normativo,
ha un mmpatto sull'insieme permanente dei contenuti di significato che sono attribuit
all'oggetto o allo stato di cose corrispondente. Un paesaggio che ho giudicato come
bello porta con sé questa proprieta, per cosi dire, anche se la sua attribuzione originale
deve essere 1dealmente ricondotta alla registrazione del riempimento ituitivo del po-
situm del paesaggio con le sue quality estetiche. E indicativo, ad esempio, che un pae-
sagglo non possa essere bello, punto e basta. Se qualcuno ci1 chiede perché giudichiamo
bello un determinato paesaggio, probabilmente cominceremo a enunciare le peculiart
qualita concrete che esso possiede. Dicendo che ¢ bello, stiamo registrando 1l fatto che
tutte quelle qualita estetiche sono effettivarnente date in carne ed ossa, che 1l positum
estetico ¢ legittimato i queste e queste altre componenti di significato. Qualcosa di
simile s1 puo dire dei posita logici e del posita eticl. Attraverso le nostre valutazioni
normative, le cose del nostro mondo assumono, per cosi dire, un nuovo strato di signi-
ficato, che possiamo n qualsiasi momento sottoporre a un esame critico. Cosi facendo,
possiamo riattivare la prospettiva originale sui posita e 1l loro riempimento mtuitivo
che, per Husserl, ¢ la vera fonte della normativita.

10

Questa ¢ una soluzione elegante ed estremamente innovativa a un vecchio problema. L'esistenza
non ¢ considerata un predicato reale di oggetti ordinari, come nella metafisica pre-kantiana, ma non ¢
nemmeno considerata una proprieta relazionale che esprime la relazione di un concetto a qualcosa fuori
di sé, come in Kant. Né l'esistenza ¢ considerata come la proprieta di una Vorstellungin quanto oggetto
mentale, come in Bolzano (cfr. Husserl 1996, 192-198). Piuttosto, l'esistenza € interpretata come un pre-
dicato di qualcosa che sta sul lato oggettivo della correlazione intenzionale, 1l positurm, ma, come i Kant,
non una proprieta reale, bensi normativa. Oserel dire che considerare l'esistenza come una proprieta
normativa, piuttosto che reale, ¢ 1l tratto distintivo della filosofia trascendentale in generale, ma non mi &
possibile argomentare questa affermazione qui. Ho discusso alcune di queste questioni rispetto alla teoria
del giudizio esistenziale di Husserl in Staiti 2017, 201-202.
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A questo punto 1l testo di Husserl passa alla distinzione fra natura e spirito menzio-
nata nel titolo (fuorviante) attribuitogli: lo spirito ¢ 'ambito del normabile, mentre la
natura ¢ lo strato piu basso della realta concreta, che resiste ad ogni valutazione norma-
tiva. Seguire Husserl lungo questo ulteriore percorso di indagine andrebbe oltre le fi-
nalita di questo articolo, ma ¢ degno di nota, per concludere questo paragrafo, che la
famosa distinzione husserhana tra natura e spirito (s1 veda Staiti 2014a per un'ampia
trattazione) derivi dalla distinzione tra normativo € non normativo, ¢ non 1l contrario.

CONCLUSIONE

Se l'analist di Husserl ¢ corretta, essa presenta allora tutta una serie di conseguenze
di impatto diretto sulle discussioni contemporanee 1 metaetica e, piu in generale, sulla
teoria meta-normativa. Ne citiamo tre, indicando cosi ulteriori linee di ricerca che an-
dranno mdagate 1n altr1 lavort.

1. C'¢ un certo consenso nella letteratura di riferimento sul fatto che la norma-
tivita nasce come prodotto di una sorta di distanziamento tra noi, in quanto
soggettl delle nostre azioni e credenze, e le inclinazioni, 1 desider, ecc. che
accadono m noi. Tale distanziamento ¢ stato interpretato in vart modi: ora
mn termini di riflessione (Korsgaard 2009, 116), ora come la rottura dell'as-
sorbimento nelle pratiche quotidiane (Crowell 2013, 249 rende cosi la con-
cezione di Heidegger), ora come la capacita di avere desider1 di secondo
ordine (Frankfurt 2006). Per Husserl la distanza comvolta nell'origine della
normativita € 1l divario tra 1l positum e 1l suo corrispondente oggetto o stato
di cose. Non ¢ 1l prodotto di qualche abilita o capacita speciale che abbiamo,
ma piuttosto una distanza che ¢ radicata nella struttura a priori dell'intenzio-
nalitd posizionale come tale. Se € cosi, allora ogni essere capace di intenzio-
nalitd posizionale ¢ a priori capace di una posizione normativa, non importa
quanto rudimentale o implicita essa possa essere. Quindi, sembra perfetta-
mente ragionevole attribuire la possibilita di una posizione normativa anche
agli animali non umani.

2. Laposizione di Husserl sui concetti specificamente normativi dovrebbe por-
tare ad una ridefimzione della distinzione abitualmente accetta tra concetti
sottili e spessi. Questa terminologia suggerisce infatti una differenza di grado
tra concetti come "crudele" (spesso) e concetti come "buono” (sottile). Nell'a-
nalis1 di Husserl, al contrario, 1l punto ¢ che concetti come “crudele” sono
predicati di oggetti ordinari, mentre un concetto specificamente normativo
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come “buono” viene predicato originariamente di posita, e solo mediata-
mente d1 oggetti ordinari.

Nellinterpretazione di Husserl, 1l concetto di 'bene' non descrive nulla degh
oggetti ordinari e la sua funzione specifica e originaria ¢ quella di predicare
1l riempimento mtuitivo di un positum (in questo caso: moralmente) dotato
di contenuto assiologico. Cio sembra offrire la possibilita di reinterpretare
conseguentemente 1l famoso argomento delle domande aperte di Moore.
La ragione per cut domande come "X ¢ Y, ma ¢ davvero buono?" sono sem-
pre aperte non ¢ strettamente semantica. Piuttosto, le domande mooreane
sono sempre aperte perché chiedono se un oggetto tra virgolette (X), che ¢
posto come avente la presunta proprieta morale (Y), sia davvero dato intui-
tivamente 1n modo tale da confermare la qualita morale che gli viene attri-
buita (s1 veda Staiti 2020 per un’ampia esposizione di questo argomento).

Su tutti e tre 1 punti, la teoria di Husserl merita di essere presa in seria considerazione

e sembra essere 1n grado di fornire un contributo estremamente mnovativo nell’ambito
della teoria metanormativa, area filosofica in grande espansione oggi.
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ABSTRACT

This paper examines Rickert’s reflection on ethics, with a special focus on the notion of Wir-
Gemeinschaft, and assesses its relevance to the current philosophical debate on the sources of
moral normativity. To this purpose the paper firstly examines the social notion of self developed
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to hight the presence of a thought of the other in Rickert’s philosophy: albeit this proposition 1is
apparently reminiscent of certain virtuous phenomenological positions recognizable in the
current debate on sources of normatvity, vet it does break away from it on account of the
symmetry it establishes between the I and the you. Finally, on the basis of these inquiries, 1
conclude attributing to Rickertian philosophy a theory of normativity in the first-person-plural
(We) featuring a radical redeflinition of the Kantian notion of autonomy in the social sense.

KEYWORDS
Normativity, Neo-Kantianism, Phenomenology, We-Subject; Metaethics

Das Selbst ist ein sozialer Begnift. Das ,allein® gedachte ,,Selbst®
bedeutet kein Selbst mehr. Der Begrift des Solipsismus schlief3t
eine contradictio in adjecto ein.

(Heinrich Rickert, System der Philosophie)

L1 wish to express my gratitude to Christian Krijnen for her precious insight into Rickertian philosophy, which
has made possible the ideas herein presented.
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Unm sittlich zu sein, hat der Mensch sich nicht nur autonom zu
verhalten, sondern die Werte, die er freiwillig anerkennt und in
Gitern zu verwirklichen sucht, auch durch das Ganze der
Gemeinschalft, in der er wirkt, bestimmen zu lassen.

(Heinrich Rickert, Systematische Selbstdarstellung)

1. INTRODUCTORY REMARKS

Heinrich Rickert is most renowned for his research in logic and gnoseology
(Rickert 1892, 1902) and he never developed a moral theory, strictly speaking,
nonetheless his inquiries do provide interesting suggestions even in the field of
ethics. Noticeably the system outlined in his work System der Philosophie also
mcluded a lengthy section dedicated to active lhife, which was never actually
published, but which 1s partly preserved in his bequest (see Faust 1939, XVIII; see
e.g. Rickert 1932). This paper examines Rickert’s reflection on ethics, specifically
expounding on the promising notion of Wir-Gemeinschatft. Indeed, in spite of the
fact that such notion never received a comprehensive defimtion by Rickert
(Bohlken 2002, 195), as I herem explain, it can prove fruitful within the current
debate on the sources of moral normativity set about by Christine Korsgaard (1996).
The concept of we-society, as an I-you relationship, 1s in fact reminiscent, in some
ways, of certain phenomenological positions of Levinassian character presented in
that debate (see e.g. Smuth 2012; Crowell 2019), albeit ultmately leading to a
diametrically opposite outcome.

In fact, 1t 1s true that for Levinas, and likewise for Rickert, the central core of
ethics and, more generally, the beginning of every philosophy (Rickert 1921, 188)
1s the relationship I-you, nonetheless the framework within which such notion 1s
embedded and developed by the Neo-Kantian philosopher leads to a rather unique
conclusion. My first step 1s to outhne the major features of the notion of Wir-
Gemeinschaft and the context of reflections within which it 1s set, so to illustrate
both the fecundity of this Rickertian notion in the debate on the sources of moral
normativity and the distance separating it from certain phenomenological positions.

2. THE WE AS BEGINNING OF EVERYTHING

Rickert first appeals to the notion of we in the theoretical field, with the aim of
rebutting to the solipsistic and egotistic theories according to which “I myself alone
am the world” (Rickert 1921, 186). Contrarily to reducing the world to the self and
therefore - so to say - introjecting everything that 1s into the subject, Rickert sustains
a social notion of the self: “The self 1s a social concept. The 'self' conceived 'alone'
means no more self” (Rickert 1921, 189).
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We must notice that Rickert attains this notion of social self by applying to the
concept of subjectivity what he calls the heterological principle. According to such
principle - which Rickert opposes to the Hegelian dialectic? - “the negation of the
thesis, or the ‘antithesis’, 1s not enough. What matters 1s the heterothesis m as much
as 1t 1s the positive complement of the thesis” (Rickert 1932a, 99). By this principle
the whole 1s, in other words, formed by both one and the other, by thesis and
heterothesis, and their relationship preserves the refata in their uniqueness. On the
grounds of this principle Rickert can therefore reckon that there 1s no self without
the you, the latter intended as another self (Rickert 1921, 188), and that
philosophical reflection can begin only on the basis of this interrelation (Rickert
1925, 137). In fact the I and the you reciprocally require each other and cannot be
separated (1921, 188). For this reason all forms of solipsism are bound to express
a contradiction 1n themselves (1921, 189; 1925, 137).

Rickert places this I-You relationship also at the heart of his ethical reflection
(Rickert 1914, 215). In spite of the fact that his paramount interest lays i the
axiological sphere, as 1t 1s well known, Rickert’s writings actually contain particularly
promising indications also concerning the ethical subject as Personlichkeit. In the
field of ethics Rickert defines the we as “a social connection” [soziale Verbindung]
(1934, 50), whereby this connection does not merely produce a sum of its parts, but
awhole. This means that the I and the you are not juxtaposed parts, but rather they
are iterconnected members, they are complementary to each other. In such ethical
connection |ethische Verbundenhelit], the I and the you are free non-objectifiable
subjects, they are - in a Kantian perspective - ends one to the other (1934, 50). The
we-soclety 1s hence that relationship that forms a whole composed of free subjects.

In this sense the notion of we-society clearly mfluences Rickert’s very idea of
ethics: ethics 1s primarily, though not exclusively, denoted as social ethics, because
in our daily life there are no 1solated subjects, but rather members of particular we-
societies which establish their members” duties. Among these we-societies Rickert
significantly counts not only the nation and the state, but also family, the workplace
and all social networks.

On the basis of this framework of reflections, we can recognize i Rickert the
existence of a social moment as the determining factor of the ethical sphere. In fact,
in spite of accepting the Kantian notion of autonomy, Rickert does not endow it
with the distinguishing feature of active life: even the theoretical field 1s indeed
characterised by a practical behaviour (Rickert 1921a, 165), intended as a taking of
stance towards the yardstick of theoretical value and on the grounds of which there
can be an objective knowledge. Therefore, in Rickert’s perspective, it 1s the social
moment that determines the sphere of ethics and such social moment, m turn,
features the heterological relationship I-you as its mimmal social unmt. More

2 For an overview of the heterological principle and its relationship with Hegelian dialectic see Faust (1927, 13
ff.); Levy (1927, 65 ff.).



390 ROBERTO REDAELLI

precisely, the I and the you are persons, in other words they are members of the
social whole to which they belong and which configures the specific duties of the
subjects mvolved. In this sense, every we-society 1s a bearer of values, towards which
the free individual takes a stance, recognizing them as duties.

‘We must now observe two effects of this re-definition of ethics in the social sense.
Firstly, by focusing on the social moment, and still without renouncing the Kantian
notion of autonomy, Rickert re-defines the very scope of ethics as presented in the
Critique of Practical Reason. In fact he refuses any ethics founded on generalizing
maxims, which he considers mcapable of guiding human action in practical life
(Rickert 1934, 52): because the ethical subject 1s a historically determined subject,
embedded mto the culture of its belonging. On account of the socio-historical
connotation of the subject, Rickert considers the appeal to a system of generalizing
maxims as something, in the least, useless to the purpose of deciding the subject’s
duties. The rejection of part of Kantian ethics nonetheless leads Rickert neither to
sustaining some form of particularism or relativism (see Zyderveld 2006, 103), nor
to embracing some form of radical collectivism (Bohlken 2002, 203). In fact, on the
one hand Rickert establishes ethics on what he significantly calls the ethical social
principle, for which “each and every one must want all members of society with
whom we are n a social relationship to embody the fundamental value of ethics,
Le. that, likewise to us, they become and remain autonomous persons” (Rickert
1932, 7); and yet, on the other hand, such principle does not lead to a mere
subordination of the individual to society (Rickert 1921, 331; Bohlken 2002, 203).
In fact the individual can cntically distance himself from social customs to evaluate
their validity through rationality (see Bohlken 2002, 203), and at the same time, as
we shall see, the customs provide a primary orientation to action, a primary form of
normativity.

Thus first effect 1s followed by a second one implied in Rickert’s ethics and which
may aid the current question on the sources of normativity put forth by Korsgaard.
We may define such problem i the following terms: where does the normative
force of moral instances originate from? Why should we behave morally?

On the grounds of the philosophical framework outlined by Rickert, we may put
forth a twofold answer. Firstly, according to the social re-definition of ethics, a duty
emerges from a value when we recognize in such value a common task, an objective
validity (Rickert 1902, 702). The normative force of an ethical value 1s bound to the
extra-individual nature of such value, for which it 1s recognized as a common duty
for the we as an I-You relationship. An instance 1s therefore normative in the proper
sense when 1t mnvolves the members of the we-society: it 1s not the result of a
personal mclination and 1t 1s not left up to the individual’s will. With reference to
the subjective perspective, we can observe that the normative force of the value
corresponds to the taking of stance by the subject who determines himself on the
basis of the axiological sphere. In this sense the normative force rises from the



391

The Neo-Kantian Notion of We-Subject between Phenomenology and Analytical Philosophy

assumption of a value as a guide for action, as a law, to which the subject recognises
an objective validity. For this reason, as Staiti notes (2017), we may speak of a self-
normativity viz. autonomy of the person (Rickert 1914, 192).

A second answer follows this first one. Rickert sees values as embodied by the
various social actors who are bound to duties towards the we-society, intended as a
whole, and towards the single members of such we (1934, 50). Such mcorporation
of values can clearly be seen 1 the heterological relationship between I and you:
the I recognizes cogency to the values carried and individualized by the other and
responds to them by deciding either to consent or dissent, but at any rate cannot
avold to confront them, since the you always remaimn bound to the 1. In this sense,
Rickert refutes any ethics founded on a neutral subjectivity: 1.e. a subjectivity that 1s
not historically and socially determined and which takes a stance on the sole basis
of universal principles (see Rickert 1934, 49). Certainly a universal vocation lingers
even In Rickertian ethics (see Bohlken 2002, 206) but it 1s nonetheless led back to
a more concrete sphere by the notion of we-society, without which ethical values
could not be thought (Rickert 1921, 128). The notion of we-society indeed opens
the path to a non-formalistic and non-individualistic conception of ethics, yet
maintaining within itself the Kantian notion of autonomy mtended as self-legislation.
In fact, the normative force of duties emerges, from within the we-society, 1 the
interrelationship with the other and with others: “As a rule, we are even members
of different we-communities, or, as we can also say, of different 'social circles'. The
duties we have as willing people are determined by the different content of these
circles, and only when they are, they get 'practical, 1.e. socio-moral meaning”
(Rickert 1934, 51).

We should now observe that, by such reflectons on the we-society,
parenthetically, Rickert offers some suggestions for what we may define as a Neo-
Kantian thought of the other. According to this perspective the other 1s never
completely other than 1, but rather it 1s always the other for the I, the “neighbour”
(Rickert 1914, 217). The other remains an essential member of the social sphere;
whether this other be hated or loved, they always remain my neighbour. By virtue
of such co-belonging, the I must regard the other as a subject and not as an object,
1.e. as an autonomous social person. This nonetheless does not mean - we should
remark - that the ethical subject must supinely consent to the moral standards
conveyed by the other and by society: rather he acts morally if he fulfils the values
to which he recognizes an objective validity. In this sense, the subject, albeit
consistently connected to the other, remains yet always an individual, and vice versa
if, on the one hand, “every man 1s an individual factually different from all the other
men”, on the other hand, “every man as an individual, ar the same time, remains a
member of the society in which they live” (Rickert 1934a, 156). A consequence of
this pecuhar status 1s that human beings are capable of preserving their uniqueness
within the social cohesion which provides them with moral standards to live by, but
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does not require mere subordination to such moral models. In this sense, we can
reckon 1n Rickert two levels of normativity: 1) one that we may call the proto-
normative sphere, given by the customs established by the we-society and followed
reflexively or irreflexively by the subject 2) a normativity given by the subject’s critical
examination of the proto-normative material, carrying values and moral instances,
in the face of which the subject takes a stance. On the grounds of such distinction,
ethics are articulated mnto an individual moment and a social one, the latter
characterised by a clear symmetry between subjects.

3. THE I AND THE OTHER BETWEEN SYMMETRY AND
ASYMMETRY

In Rickert’s reflections on the relationship I-other we can recognize a symmetry
between the two poles of the relationship: the I and the other m their co-belonging
are, so to say, equal subjects, 1.e. they are the constituents of a social connection, of
a we within which the moral meaning of their actions is mscribed. This symmetry
collocates at the centre of ethics an individual moment, 1.e. the notion of autonomy;,
as well as a collecive moment, the we-society: thus eliciting the possibility of re-
thinking the normative problem on the basis of a perspective in the first person
plural, we may say, a we-perspective. According to such theory, the we-society, as
“patterns of expectations, traditions preserving implicit knowledge of how to do
what [...] tacit conventions regarding what is part of this or that enterprise and what
1s not, what 1s appropriate and what is not” (Margalit and Ratz, 1990; see Bohlken
2002:195) would constitute that proto-normative material from which - and only
beginning from which - a first-person moment can take shape. As above
mentioned, in fact, Rickert intends such moment as the taking a stance on behalf of
a subject that determines their own conduct with reference to a value, conveyed and
mdividualized by the we-society of which the subject 1s an essential member.

Now, n that symmetry between I and you we can recognize the difference
separating Rickert’s ethics from the virtuous project of a Levinassian-inspired
second-person phenomenology, the latter currently proposed by S. G. Crowell (see
e. g. Crowell 2019) and W. Smith in his book Phenomenology of Moral
Normativity (2012). Both of them believe that at the origin of normativity there 1s a
radical asymmetry between the addressee of a moral demand and the addresser
from whom such demand 1s made. Such asymmetry carries the reflection to a
sphere m which the central 1ssue 1s not the connectionbetween I and you, but rather
the demand addressed by the you to I, given the fact that “I cannot exchange places
with the addresser” (Crowell 2019, 11). In this sense, Rickert’s position, perhaps
closer to Darwall’s Kantian one (2006)3, stands - with opportune revision - as an

% On the difference between Rickert’s position and the Kantian one of Darwall see my forthcoming paper Redaelli
(2021).
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unicum 1n the current debate on the sources of normativity, which, alongside
second-person theories exemplified by Darwall, Smith, and Crowell, includes first
and foremost Korsgaard’s first-person theory, which recognizes reflexive
deliberation as the source of normativity (Korsgaard 1996; 2009).

Between these two extremes, 1.e. the first person and the second person theories,
we may place Rickert’s ethical reflexion. On the one hand, Rickert shares with
Korsgaard the attribution of a certain centrality to the notion of autonomy as taking
of distance, but with reference to a value and not to desires or impulses. On the
other hand, Rickert’s thought may be likened to Crowell’s and Smith’s positions,
on account of their shared criticism of solipsism (see Crowell 2013; Smth 2012)
and of a certain appeal to the role played by the other; Rickert, however, places the
other at the same level of the I and conducts his inquiry by a logical approach, rather
than a phenomenological one.

To fully understand Rickert’s position we must now dedicate closer ispection
to his argumentative strategy, which resorts to the I-you heterological relationship as
an answer to the criticism of solipsism. In fact, the notion of solipsism 1s, for Rickert,
a non-concept, because there 1s no I without you and there are no morals without
society. The I and the you are correlates of a whole in which neither has priority
over the other (see Rickert 1925) and of which both are inseparable members. In
spite of the fact that both are autonomous subjects, 1.e. persons; indeed there are
no isolated persons, but rather the persons themselves are always social persons
(Krynen 2016, 68; Rickert 1921, 328 ff.).

"This social connection 1s the peculiar feature of the human being and significantly
persists - Rickert remarks - even 1n the extreme case i which the other may be an
enemy (Rickert 1914, 217-218). Even in this borderline case it 1s unavoidable to
treat the other as a you, as an autonomous person, never reducing them to an object
of our action. In this way Rickert seems to once more remark on the equal
importance that must be attributed to the I and to the you, within a philosophy
hailing relation, rather than separation, at its core and bringing to light the
mextricable bond between the subjects and the reciprocal duties rising from their
connection. It 1s only within this bond, 1n fact, that we can recognize a first-person
moment, intended as a faking of stance towards the values embodied by the
commuruty and the other.

Rickert reaches this conclusion by resorting to the social character of the self,
from which this herein research began and to which the philosopher refers at
different levels of his layered reflexion. In the first place, he does not fail to remark
over the social nature of human beings as an anthropological fact. Since the moment
of birth, the human being 1s accepted within a community and his existence could
not take place if not within the social network [sozialer Kreis] (Rickert 1934a, 154-
55), within the various forms it takes on: family, state, people, and the whole of
humanity. This social character of man is confirmed by the anti-social tendencies
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that man may happen to experience and which indeed presuppose, in Rickert’s
view, a soclety, a community in which they can manifest. Secondly, alongside asocial
values, whose validity 1s independent of the commumnity of subjects, Rickert
recognizes also the existence of social values among which he collocates ethical
values. According to Rickert, the validity of ethical values as social values depends
on the diverse forms of Wir-Gemeinschaft (see Krynen 2016, 68). Fmally, as
Krynen has brought to light, Rickert uses a broad notion of social as the condition
of realization of values (Krynen 2014, 36; 2016, 69). All of these notions reverberate
n ethics, one field of inquiry in which the social dimension plays an essential role
against all forms of solipsism and egoism.

Concluding, on the basis of the central position of the social moment in the field
of ethics we may observe that in Rickert the normativity of moral instances rises, on
the subjective side, from the mterrelation with the other as an autonomous being
bearing values. This nonetheless does not mean that the I obey the other, but rather
that they assume the value embodied by the other as guide for action, according to
an autonomous behaviour, whose scope 1s yet redefined by the notion of society.
Indeed Rickert remarks that the content of duties 1s determined on the grounds of
such we and that such duties are realized only within the social network, the
relationship I and you. By establishing this we-society, Rickert seems to bring
together, in an original way, a first-person moment, given by the notion of autonomy
as stance-taking, with a you-second-person moment that 1s co-original to the former
and which leads to a first-person-plural perspective. According to this first-person-
plural perspective, normativity originates from a proto-normative foreground, from
a material that 1s already given through the other, yet this does not undermine the
role of a first-person moment, which takes the form, in Rickert’s reading, of a taking
a stance 1n the face of value.
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ABSTRACT

This paper argues against the view that the 1ssue of moral normativity 1s best accounted by undertaking
the first-person deliberative perspective. Section 1 characterizes Korsgaard’s self-constitutivist view of
moral normativity in contrast to skepticism and contractualism. Section 2 highlights the role of the value
of humanity in the self-constitutivist view. Section 3 formulates an issue about the sources of moral obli-
gations to others, which points to a tension within Korsgaard’s theory of moral obligation. Sections 4-5
show that the dominance of the first-person deliberative stance in accounting for moral normativity is
related to the deployment of the strategy of reflective endorsement, which 1s not functionally equivalent
to the self-constitutivist strategy for vindicating moral authority. Section 6 argues that endorsement un-
derstood as an act of imaginative rehearsal fails to carry out the main msights of Kantian constructivism
regarding normative discussion and the transformative potentiality of practical reasoning. Section 7, de-
fends the importance of multiple stances to do justice to the complexity of moral normativity.
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Skeptics have raised worries about the categorical authority of moral judgments and,
especially, those judgements that establish the claims of others under the guise of obliga-
tions.' They have questioned not only the psychological force of such obligations to over-
come the agent’s attachments to the ‘dear self’, but also their normative authority. They
have doubted their overridingness, that 1s, their authority to systematically defeat the com-
peting claims of personal desires and concerns, and constrain practical deliberation so as
to undercut the normative reasons for action that spring from non-moral projects. An 1m-
plicit matter of contention 1s whether non-moral projects can be considered truly categor-
1cal mnsofar as they are self-defining; if they can, then they have rational authority in delib-
eration, and then it would be paradoxical to consider moral obligations overriding: the
conflict between self-defining non-moral projects and moral obligations would become 1m-
possible to assess from a unified agential stance (Williams 1981, pp. 20-40, 114-132; Wil-
liams 1985, Chapter 4, 10, Frankfurt 2004, 2006).

T use the term “skepticism” to identify the meta-ethical positions which denies the objectivity and categor-
ical authority of moral obligations, see e.g., Mackie 1977, Williams 1985, Frankfurt 2006.
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In response to these challenges, some Kantian moral theorists have attempted to show
that morality 1s rooted in some basic features of (rational) agency, and thus moral concerns
permeate and spread through the entire architecture of rational deliberation, which designs
the contours of the self. This 1s the “self-constitutivist view” of moral authority. On this
view, moral obligations are normative rational requirements, and their authority 1s first-
personal, because and insofar as humans are rational agents. If rationality 1s a constitutive
feature of human agency, one can explain that moral obligations bind human agents with
mescapable authority by arguing that they are rational requirements. In virtue of the unify-
g function of rational norms, the self 1s not merely a bundle of disparate perceptions and
disorderly incentives but a unified whole. Insofar as they are rational requirements, moral
obligations do not only serve as constraints in deliberation, but also and more fundamen-
tally as unmifying forces which shape the agent’s self. Thus, human agents are mnternally
bound by moral obligations, 1.e., 1n virtue of normative standards that pertain to their na-
ture as rational agents, rather than externally, via sanctions and incentives. Correspond-
mgly, moral norms are modes of self-organization and self-constitution.

The most sustained and ambitious project of this kind has been magistrally defended
by Christine M. Korsgaard in 7he Sources of Normativity (1996), and further elaborated
in her Self-constitution (2009). Korsgaard’s argument aims to vindicate both the categorical
and first-personal authority of moral obligations by grounding them in agential features,
which cannot be ignored without that humanity itself be destroyed. To this extent, being
moral becomes a matter of personal integrity. The thesis that the self 1s in charge of its own
constitution explains how and why moral action 1s not an external imposition, but it 1s
anyone’s personal responsibility.” If the argument stands, the self-constitutivist view pro-
vides a definitive answer to the question why be moral: being moral 1s being one’s own self:
“Your reasons for acting express your identity, your nature; your obligations spring from
what that identity forbids” (Korsgaard 1996a, 101). At least, this 1s the promise of the self-
constitutivist account.”

Many think that this promuse 1s not fulfilled, or that it cannot be fulfilled unless the self-
constitutivist commits to the reality of some values, e.g., the value of humanity. In absence
of a realistic foundation of the process of self-constitution, it can be objected that the selves
may not have an malienable concern for being self-constituted agents; some may be happy
to be just “shmagents”, hence failing Korsgaard’s standards of autonomous agency (Enoch
2006). The ensuing debate has focused on the meta-ethical implications of the “shmagency
objection” for a thoroughly constructivist meta-ethics." This essay departs from this debate
because 1t focuses on an under-discussed aspect of the self-constitutivist strategy i support
of the objectivity and categorical authority of moral obligations, that 1s, the dominance of

*For Korsgaard (2019) this is a merit of her view in contrast to Aristotelian forms of constitutivism. For a
survey of other variants of constitutivism, see Katsafanas 2018.

A source of dissatisfaction concerns the characterization of bad or non-moral actions. Such actions are
not completely autonomous msofar as they are not endorsed n full reflection. Ginsborg (1998) argues that
Korsgaard (1996) treats actions based on reasons that spring from non-moral identities as “not free”. Tenen-
baum (2011) reiterates the point against Korsgaard (2008). Cf. also Gobsch 2019.

‘On the damage done by the shmagency objection cf. Tenenbaum 2011.
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the deliberative perspective. Korsgaard herself insists that the 1ssue of the objectivity of
moral obligations arises 1n the first-person deliberative perspective (Korsgaard 1996a,
Korsgaard 2021, 178). Realists and constructivists alike take for granted that the capacity
to make sense of the normativity of moral obligations in the deliberative perspective rep-
resents a decisive test for any ethical theory; and critics of Korsgaard largely concede that
it 1s a merit of the self-constitutivist view that it accounts for the mescapable authority of
moral obligations, and their overriding status in deliberation.’

My aim 1s to challenge the view that the 1ssue of normative authority 1s best accounted
by focusing on the first-person deliberative perspective. I take this challenge to show that
the strategy based on reflective endorsement does not support the self-constitutivist view.”
More broadly, the argument points out that different stances in addition to the first-person
deliberative stance may be relevant to highlight the complex phenomena of moral norma-
tivity. In this regard, the unchallenged dominance of the first-person deliberative perspec-
tive on the authority of moral obligations 1s an unwise methodological choice, mnsofar as 1t
conceals relevant aspects of the normative authority of morality, which are not intercepted
by the current debate, and deserve to be clearly distinguished.’

1. THE SELF-CONSTITUTIVIST VIEW OF MORALITY

Morality names a wide cluster of phenomena, encompassing not only moral obligations
but also 1deals, conceptions of the good life, customs, habits, and norms that arise n spe-
cific circumstances at specific times and at specific cultural coordmates. In current debates,
morality 1s understood narrowly, as the domain of what we owe to each other. But the
question of what exactly we owe to one another 1s not completely insulated from normative
1deals of rational agency, and so the attempt to draw a sharp line among different clusters
of questions about morality - narrowly or broadly understood - may be objected as stip-
ulative and question-begging. The self-constitutivist view argues for a normative ideal of
agency that 1s provides a direct link from moral obligations to normative reasons for action.
It makes moral obligations normative in the peculiar sense that they are requirements of
rationality allowing for a well-functioning agency. One central argument in support of such
a constitutive relation mvokes the value of humamty. However, ‘humanity’ 1s an evaluative
and not purely descriptive concept, and the scope of moral obligations to humanity varies

*““Korsgaard’s view can explain why, in a Kantian view, human beings ought to follow the categorical im-
perative even when the categorical imperative commands them to act against strong inclinations. [...] because
only when reason 1s heard, does it make sense to say that there 1s a whole and I have acted”, Tenenbaum
2011, 453-454. Shafer-Landau 2003; Enoch 2006, 195-96.

“This is not the objection pressed by Derek Parfit that Korsgaard’s argument trades on an equivocation
between the motivational and the normative force of moral obligations, Parfit 2006, 351-80. Nor that the
argument ignores the distinction between first-person practical deliberation and detached philosophical re-
flection, Smith 1999.

"Such a debate has been primarily concerned with whether constructivism has a theoretical advantage over
realism regarding the account of normativity in the deliberative perspective. This is how the question 1s framed
by Korsgaard, and engaged by realists, Shafer-Landau 2003; Enoch 2011; Stern 2013.
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according to the bounds associated to it. Correspondingly, the view that moral obligations
to humanity claim universal authority should answer a series of thorny 1ssues: who are the
relevant ‘others’, and why are individual subjects bound by their claims?’

The self-constitution view holds that the norms constitutive of rationality are also norms
of moral agency that apply to and bind all agents as such. This view entails that moral
obligations are rational requirements, but also that the demands of morality lie at the core
of the self, rather than being external and contingent constraints which the self 1s at liberty
of disregarding. Such constraints are inescapable, that 1s, not optional and dispensable, in
that they can be occasionally violated but not completely and systematically disregarded
without that the self collapses and any agential perspective goes lost (Korsgaard 1996a, pp.
100-101). Moral action 1s the perfect principled mode of self-constitution, and its violation
1s a variety of self-alienation. The constitutive and binding force of the norms of rationality
explam at once the metaphysical and the moral integrity of the self. The self constituted by
the exercise of rattonal norms 1s said to have a radical and unremitting concern with mo-
rality. This 1s not to say that the self 1s ‘necessitated’ by specific moral norms. In fact, such
norms can be violated mn different ways and degrees. However, insofar as human agents
are guided by norms of rationality in their self-constitution, they are sensitive to the de-
mands of morality. They can refuse to comply with such demands, but they would do so
at the expense of themselves, since moral transgressions generate a loss 1in the unity and
rational organization of the self, and thus count as self-alienation. To this extent, the self-
constitutivist view purports to offer a definitive argument against moral skepticism.

But 1t also promises to account for the authority of moral obligations in a way that 1s
alternative and superior to others objectivist accounts such as, specifically, contractualism.
Contractualism treats moral obligations as 1deally or hypothetically contracted, and identi-
fies their normative source and authority with an agreement settled under specified condi-
tions (1.e., unforced and imformed). As a result, contractualism approaches morality in
terms of relations of mutual accountability, which are based on reciprocity and mutual
recognition. For instance, Thomas Scanlon holds that “An act 1s wrong 1f its performance
under the circumstances would be disallowed by any set of principles for the general reg-
ulation of behavior that no one could reasonably reject as a basis for informed, unforced,
general agreement” (Scanlon 1998, p. 153). This formula relates moral obligations to
moral reasoning, and thus rests on larger claims about reasons and viable forms of reason-
ing. The authority of moral standards 1s explained in terms of the relation of mutual recog-
nition; and wrongness consists in unjustifiability: wrongness s the property of being ra-
tionally unjustifiable. Scanlon’s theory of obligations vindicates a stable and robust relation
between the domain of moral obligation and rationality. There 1s an important sense in
which the account of morality as mutual accountability establishes an ntrinsic relation be-
tween moral obligations and reasons for action. The normative force of moral obligations

"The question of the scope is faced upfront by O’Neill 1996. She holds that Kant’s claim about the scope
of moral obligations ranging over humanity differs from the contractualist account of moral obligations, see
O’Nelll 2008. Korsgaard seems to hint at this distinction when she distinguishes between the categorical im-
perative, which imposes universality; and the moral law, which 1s meant to capture the idea that moral reasons
are public, in that they address all others.
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can be explained in terms of reasons for action that derive from the hypothetical stipulation
of a contract with one another. But to say that agreements and contracts produce normative
reasons for action (Le., n fulfillment of the respective obligations) does not mean that
moral obligations are requirements of rationality as such.

On this premise, the contractualist view allows for different sets of normative require-
ments and obligations, depending on the scope of the agreement.” In the case of duties
toward fellow-citizens, the source 1s social and specific, that 1s, relative to a specific histori-
cally given ‘civil society’. In the case of duties toward humans, the source 1s the value of
humanity under a given characterization or an idealized and generalized conception of civil
society. In all these cases, the interference of and to others 1s precisely what 1s regulated
and governed by moral obligations. This may be considered an advantage of the contrac-
tualist formula, which appears to be flexible enough to capture different spheres of moral-
ity. But it then becomes problematic to understand how moral obligations protect human-
ity 1n itself. If the source of normativity 1s agreement, then the scope of obligations varies
accordingly. If, mstead, the agreement 1s meant to enforce respect and recognition of the
value of humanity, then 1t 1s not the ultimate source of authority.

On the self-constitutivist view, moral authority has nothing to do with hypothetical agree-
ment, but springs from a constitutive connection between agency, rationality, and morality.
Skeptics cannot challenge the authority of moral obligations while holding on the deliber-
ative stance (Korsgaard 2009, pp. 32-33). This inescapability 1s deliberative, not simply i
the sense that 1t overrides other claims in deliberation, but also 1n the more basic sense
which pertains to the organization of the stance of agency. If moral obligations rule out or
curb some personal projects and aspirations, it must be because they are self-defeating,
and thus cannot be transparently sustained by the agent’s self. While constitutive the norms
of rationality are normative: they can be violated, but at risk of losing any agential perspec-
tive on what to do.

2. SELF-CONSTITUTION AND THE VALUE OF HUMANITY

In order for the constitutive norms of rationality to play such a large role n fixing the
stance of agency and, at the same time, in grounding moral obligations, they must be both
formal and normative. On the Kantian view, they are norms of universality. But their rela-
tion to the value of humanity, and correspondingly the role of this value m the argument
about self-constitution are hard to pipoint. Korsgaard’s responses to these central 1ssues

" First, in commenting Kant’s formula of hu-

have taken different shapes over the years.
manity, she holds that the rational nature of humanity commits rational agents to consider
their ends as good. Since such ends are intrinsically valuable, they are also committed to a

further ulimate value, and this value 1s humamty. Humanity 1s thus a value-conferring

’On the distinction between contractualism and constructivism, see O’Neill 2003.
""Korsgaard 1986, 1996a, 2021.
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property, a capacity in virtue of which valuers attribute value to things and persons. Fur-
thermore, valuers are commuitted by rationality to recognize a fundamental value in them-
selves 1nsofar as they are setting their own ends. Korsgaard argues that the duties to hu-
manity can be derived from the capacity for rational choice (Korsgaard 1996a, pp. 118-
123; cf. Kant 4.437, 6.387, 6.392).

A major difficulty in this argument 1s that one cannot infer that humanity 1s valuable n
itself merely because 1t 1s a condition of valuing (Barandalla & Ridge 2011). However, in a
more recent essay, Korsgaard argues that this presumption 1s not necessary to her argu-
ment." She now thinks that the argument should be framed in more modest terms, so as
to say that “valuing ourselves 1s a presupposition of valuing anything else”, and in any act

9 12

of valuing, “we express the value we necessarily place on ourselves”.” In defending this
understanding of how humanity 1s implicated m valuing, Korsgaard openly appeals to
Thomas Scanlon’s view that the chief way to value others 1s to value and respect their
choice and nterest (Korsgaard 2021, pp. 171, 202; cf. Scanlon 1998, p. 105). However,
she rejects Scanlon’s (realist) account of reasons and moral reasoning, and holds that this
view 1s better vindicated by a constructivist meta-ethics. To appreciate the contrast between
these meta-ethical views 1s best to set aside the ontological commitments associated with
them, and focus on their respective account of the nature of reasons and of moral reason-
ing. According to realism, substantive reasons are independent of the requirements of ra-
tionality, and work as premises in moral reasoning (Scanlon 1998, pp. 25-32). On the con-
structivist view, 1nstead, rational requirements are constitutive, that 1s, they do not work as
premises but as organizing norms (2009b, p. 67; 1996b, pp. 321-325; Bagnoli 2011, 2013,
2021)." For Scanlon, reasons as “relational” (2014, p. 120);and they are practically signif-
1cant insofar as they bring us into an agreement with others (Scanlon 2014, p. 2). Scanlon’s
emphasis on relationality 1s supposed to avoid the caricatural charge that moral realism
presupposes the existence of normative properties “out there” and that we encounter rea-
sons “wafting by” (Mackie 1977; Korsgaard 1996a, p. 44; Scanlon 2014, p. 120). Korsgaard
1s unconvinced by this response (Korsgaard 2021, pp. 171, 175), and I think she 1s right
because the mere introduction of relationality does not resolve the main 1ssue between
moral realism and constructivism, since also constructivism takes moral normativity to be

"“I now think that in order to make that part of my argument, I do not need to defend the general thesis
that if something 1s the condition of all value it must be taken to be valuable itself.” (Korsgaard 2021, p. 171).

At the ime I wrote “Kant’s Formula of Humanity” I was inclined to think of the argument as establishing
that humanity has something like mtrinsic value. Later I decided that on Kant’s view, all value must be con-
ferred by valuing agents, or, to put it in a different way, that valuing is prior to value. So as I know read the
argument, its point is that valuing ourselves 1s presupposition of valuing anything else. As I would now put it,
in taking the things that are good for us to be good absolutely - good n the way that makes them worthy of
rational pursuit - we express the value we necessarily place on ourselves” (Korsgaard 2021, p. 188 fn 3; cf.
Korsgaard 1996b, chapters 7 and 10).

““The alternative to substantive realism about reasons is the view that all substantive reasons are identified
by the application of the categorical imperative, or some other principle of formal rationality, to which an
agent 1s committed by virtue of his rationality, regardless of his own beliefs and commitments. In that case, we
need only relativize his subjective reasons to his knowledge of the non normative facts” (Korsgaard 2021, p.
188 fn 10, 172 fn 8).
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relational (Korsgaard 1996b, cf. Korsgaard 1996b, p. 275, chapt. 7 and 10). The key ques-
tion 1s what kind of relationality pertains to moral normativity. The nteresting part of
Korsgaard’s objection against moral realism or realism about reasons 1s that it takes the
relations to reason to be epistemic (Korsgaard 2021, p. 175). Thus, we should expect that
the purported advantage of constructivism concerns a different rendering of relational nor-
mativity, which 1s practical rather than epistemic. To explicate this contrast, Korsgaard
presses the view that the practical standpoint 1s to be understood as the first-person delib-
erative standpoint.

This 1s an important piece in the entire argumentation because it allows Korsgaard to
establish that the normativity of morality, unlike other forms of normativity, should be
expressive of individual autonomy. To function as proper reasons for action, considera-
tions must be such that they represent the stance of agency. The question of normativity
arises for and matters to agents who have a distinctive kind of subjectivity, that 1s, capable
of self-consciousness. Thus, the source of normativity 1s the capacity for evaluating:
“whether you have reason at all depends not on what 1s out there in the world, but what
sort of subjectivity you have. Reasons exist in the first instance 1n the deliberative perspec-
tive 1tself. But the kind of subjectivity that 1s needed 1s not the capacity to form an objective
conception of reason: it 1s rather the kind that Kant associated with autonomy, the capacity
to make a law for yourself. The essential element of a reason 1s 1ts normativity, and 1ts
normativity for you rests in the fact that you legislate acting on it as a law”, (Korsgaard 2021,
p. 178; cf. 1996a, §3.4).

This 1s a juncture m Korsgaard’s argument which has come under severe scrutiny by
her critics. If reasons exist in the deliberative perspective, and they originate in the individ-
ual subjectivity, how are they responsive to the claims of others? Why should one respect
humanity in others? There are significant strands of Korsgaard’s work that directly point
to a robust and plausible answer to this question: “The primal scene of morality - argues
Korsgaard in Creating the Kingdom of Ends - |...] 1s not one in which I do something to
you or you do something to me, but one i which we do something together” (Korsgaard
1996b, p. 275). The very purpose of construction 1s to find reasons that people can share.
This 1s the beginning of a relational account of moral normativity, which 1s alternative both
to the realist and to the second-personal construals of such relationality: “As persons, we
have a claim on one another’s help when it can readily be given or desperately needed. It
1s the status of humanity, as the source of normative claims, that 1s the source of all value.
The argument, in other words, has brought us back to Kant” (Korsgaard 1996b, p. 299)."

While the relational strategy 1s a strength of constructivism about reasons, it does not
operate 1 full force in The Sources of Normativity, whose main argument concerns the
rational grounding of practical identities.” Roughly, the argument goes like this. Humanity

"Some accounts are based on the second-personal account of the value of humanity, but even in this sense
there are different accounts of relationality, see e.g., Darwall 2006, Zylberman 2017, De Magt 2018.

"Korsgaard (2021) marks the difference by noticing two conceptions of humanity, as a value property and
as normative standing: “But I now think Kant means something a little different. He means that we regard
humanity or the power to determine ends as a property that confers a certain kind of normative standing, and



404 CARLA BAGNOLI

gives an 1dentity “simply as a human being, a reflective animal who needs reasons to act
and to hive” (Korsgaard 1996a, p. 121). Reflective agents need reasons in order to act or to
live, and such reasons for action derive from particular practical identities, that 1s, concep-
tions of oneself under which humans value themselves (Korsgaard 1996a, p. 101). But any
such particular practical identity 1s ulimately grounded i humamty (Korsgaard 1996a, p.
129). Thus, mn order to value any specific practical 1dentity, one must value one’s own
humanity (Korsgaard 1996a, p. 123). To act at all (on the basis of reason), rational agents
must value their own humanity (Korsgaard 1996a, p. 123). “To treat our human 1dentity
as normative, as the source of reasons and obligations, 1s to have... [a] ‘moral identity.’
(Korsgaard 1996a, p. 101). The resulting view 1s that “An obligation always takes the form
of a reaction against a threat of a loss of 1dentity”, (Korsgaard 1996a, p. 102).

3. THE CLAIMS OF OTHERS

Korsgaard’s critics have forcefully objected that the exclusive emphasis on the relation
between that morality and agential integrity 1s misleading, in that it suggests that the norma-
tive source of moral obligations 1s the agent’s self, rather than the value of humanity (Cohen
1996; Williams 1996; Skorupski 2002; Wallace 2012, 2019, p. 46)." They have urged that
to properly value humanity requires us to identify the source of moral obligations else-
where, 1n others, that 1s. The violation of humanity affects the agent’s integrity, of course;
but the primary purpose of moral obligations 1s not to protect anyone’s integrity.

The matter 1s often put in terms of a radical and insuperable tension between different
tasks of ethical theory. On the one hand, the view that moral obligations are self-constitu-
tive rational requirements explains why they bind in the first-person and thus mescapable
for mmdividual agents deliberating about what to do. On the other hand, the competing
accounts preserve the other-oriented aspect of moral obligations, by msisting that they are
grounded on the value of humanity, quite independently of the agent’s appreciation of it
mn particular deliberative contexts. However, this way of presenting the contrast does not
get us far enough. Korsgaard does not deny that humanity 1s the bearer of value. Indeed,
she holds that “Valuing humanity in your own person rationally requires valuing 1t i the
persons of others”, (Korsgaard 1996a, p. 121, cf. 2021). Her point seems to be that the
value of humanity 1s explicable by examining what valuing entails, rather than by msisting
that humanity 1s 1n itself valuable and should occupy the first premise of moral reasoning.
The contrast between these two proposals 1s reflected 1n the kind of explanation offered:
should the authority of moral obligations be explicated in terms of the value properties or
n terms of the activity of valuing?

with 1t certain normative powers, on the being who has it”, (Korsgaard 2021, p. 183). This allows Korsgaard
to consider humanity in relation to the membership in the Kingdom of ends (4.429). I doubt that Kant estab-
lishes this distinction, or that the distinction solves the problem that Korsgaard faces.

“A related concern is that Korsgaard’s account of moral obligations misunderstands the basic insights of
Kant’s account of morality, which requires a re-orientation toward others, (Skorupski 1998; Bird-Pollan 2011,
377; cf. Bagnol 2007.
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My hunch 1s that the debate has not made much progress because of a failure to appre-
ciate different focr of disagreement: the first concerns the roots of moral obligations, and
the second their normative authority. Critics of Korsgaard are right that moral obligations
toward others must take others as their ends, and so we cannot say that it 1s wrong to wrong
others because wrongdoing undermines our mtegrity. However, once it 1s agreed that the
root of moral obligations 1s not the preoccupation to preserve the moral mtegrity of any
one particular agent,” there is still an open question about why and how moral obligations
to others become authoritative. Whether they are contracted or self-constitutive, why do
moral obligations oblige us? The self-constitutive view purports to be at advantage mn ad-
dressing this question because it traces moral obligations and the self to the same roots:
they are a matter of construction rather than discovery, and they must be constructed under
the normative guidance of the same constitutive norms of rationality.

On a Kantian view, it 1s certainly true that the wrongness of a wrong action - that 1s, an
action that violates an obligation toward others - does not reside in the fact that it upsets
the agent’s self or disfigures her mtegrity. But the fact that the transgressor profoundly
disapproves of her own violation, and barely tolerates herself for having wronged someone,
tells us something important about the subjective authority of moral obhigations. It tells us
that in violating others, disregarding duties toward them, rational agents do not only under-
mine and endanger others; they also undercut and undermine themselves. To this extent,
the violation of moral obligation to humanity 1s ulimately a self-defeating move, though
this 1s not to say that i1ts wrongness consists n the fact that it 1s self-defeating.

Is the self-defeating feature part of the core meaning of wrongness? The wrongness of
an action that wrongs others depends primarily on what it does to others. However, the
mmpact that wronging someone has on the wrongdoer 1s not an accessory aspect of wrong-
ness. This claim can be sustained and argued from a variety of philosophical perspectives,
so 1t 1s neither peculiar nor distinctive to the self-constitutivist view. The contractualist can
say that rational agents are mutually accountable m virtue of a hypothetical agreement
based on mutual respect and recognition. In transgressing obligations toward others,
wrongdoers undermine their relations to them. The latter consideration does not support
the claim that the wrongdoer’s violation directly affects her own integrity, but it may suffice
to say that wrongdoing affects the wrongdoer’s efficacy (and hence her agential normative
capacities), by undermining the personal relations on which she thrives. The self-constitu-
tivist view aims to establish a stronger connection, and say that wrongdoing 1s self-defeating.
If the self-constitutivist argument 1s successful, then, any agent has a normative reason not
to commit wrongdoing. Yet, this 1s not to say that the reason why wrongs are wrongs de-
pend on the way they affect one’s agency and integrity. Likewise, on the view that moral
obligations are demands that people legitimately make to one another, the fact that an act
violates such a demand and so disrespects the authority that these demands presuppose is
a normative reason not to perform the wrongful act; but it 1s additional to whatever features
make the act wrong (Darwall 2013, p. 68). To conflate these two issues 1s to conflate the

"Cf. Korsgaard 1996a, p. 136, 1996b, p. 301, Korsgaard 1996b, pp. 188-224. Cf. Bagnoli 2017.
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normative source of moral obligations with the subjective authority they gain in the first-
person deliberative stance.

4. SELF-CONSTITUTION BY REFLECTIVE ENDORSEMENT

The failure to distinguish the 1ssue of the normative sources of moral obligations from
their first-personal authority in deliberation may be due to - or at least encouraged by -
Korsgaard’s emphasis on “reflective endorsement” (Korsgaard 1996a). Korsgaard holds
that reflective endorsement 1s the basic mechanism of agential authority, and ultimately
vindicates moral obligations.

The normative authority of moral obligations 1s the result of a process of first-person
authorization (Korsgaard 1996a). Such a process i1s composed of two subsequent stages:
the first stage marks a detachment from the proposal of action, while the second stage
transforms a proposal of action into a reason for acting. This mechanism also explains why
rational agents feel the pull of moral obligations toward others: “there 1s a sense 1 which
these obligations are real - not psychologically, but normatively. And this 1s because 1t 1s
the endorsement, not the explanations and the arguments that provide the materials for
the endorsement, that does the normative work” (Korsgaard 1996a, p. 257).

Korsgaard seems to assume that the argument based on reflective endorsement and the
argument from self-constitution are ultimately equivalent, at least functionally, in that they
both aim to establish that moral obligations are inescapable.” However, the argument
from reflective endorsement does not establish by itself that moral obligations are consti-
tutive of the self; it only establishes that they are inescapable m first-person deliberation, at
least on two conditions (1) #/reflection 1s governed by the norm of umversality, and () 7/
the norm of universality affords moral obligations. By itself the individual capacity to fully
endorse or reject a proposal of action does not assure that moral obligations should have
a unifying or grounding role in the constitution of the self.

Furthermore, this particular capacity (of endorsement) is neither necessary nor suffi-
cient to establish the normative authority of moral obligations. It 1s not sufficient because
endorsement by itself does not work as a moral filter for reasons for action; it only trans-
forms incentives mto subjectively authoritative reasons for action. This mechanism may
suffice to explain why particular subjects find moral obligations authortative i the first-
person deliberation, but it does not explain why such moral obligations should have a
legitimate claim on them. In other words, the appeal to endorsement addresses the 1ssue

18

I'he matter is complicated by the fact that the method of reflective endorsement 1s deployed together
with a transcendental argument: “but this reason for conforming to your particular practical identities 1s not a
reason that springs from one of those particular practical identities. It is a reason that springs from your hu-
manity itself, from your identity simply as a human being, a reflective animal who needs reasons to act and to
live. And so 1t is a reason you have only if you treat your humanity as a practical, normative form of identity,
that 1s, 1f you value yourself as a human being”, (Korsgaard 1996a, p. 121). There is a scholarly disagreement
about whether the transcendental argument succeeds 1n its task, and whether it is already a commitment to
moral realism, see Stern 2013, Schafer 2019.
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of deliberative authority, but it leaves the 1ssue of moral authority unaccounted. But en-
dorsement 1s also unnecessary, if the self-constitutivist view shows that moral obligations
are mescapable 1n the first-person deliberative perspective.

One may take these critical remarks to show that reflective endorsement tacitly presup-
poses the value of humanity, rather than showing that such a value sets the condition of
possibility of any singular act of valuing; and hence that any attempt to derive moral obli-
gations from considerations of bare agency 1s misguided and question-begging; and indeed,
this 1s how the debate has proceeded thus far (Skorupski 2002, Kerstemn 2020). But I think
the correct conclusion to draw from the critical remarks offered above 1s that the argument
of reflective endorsement 1s not functionally equivalent to the argument from self-constitu-
tion. To hold that it 1s amounts to missing the crucial distinction between the normative
source of authority of moral obligations and the sort of subjective authority at play in first-
person deliberation.

Differently than the 1ssue of the normative source, the 1ssue of subjective authority does
arise 1n the stance of deliberation. But it 1s questionable that deliberating agents are bound
by moral obligations only msofar as they are capable of reflective endorsement. That 1s,
the process of endorsement 1s successful in warranting normative authority only because
and msofar as the reflective stance 1s governed by norms respectful and protective of hu-
manity. However, if the self-constitutivist argument does its job, then the mechanism of
reflective endorsement 1s an 1dle addition. For the self-constitutivist view establishes that
there are constitutive norms of rationality that justify moral obligations as grounded on
agential features, and Dy this means 1t purports to explain their normative and subjective
authority.

In the next two sections, I point to alternative accounts of endorsement, which do not
provide any support to the subjective authority of moral obligations n the first-person de-
liberative stance.

5. ENDORSEMENT AS A MODE OF CONSTITUTION OF THE AGENT’S
STANCE

Not all constitutivist accounts of agency afford self-constitution, and not all self-constitu-
tive accounts embark 1 the project of grounding moral obligations, even though they are
accounts of how to shape one’s self that aim at some forms of correctness.” Neither of
these forms of constitutivism aspire to vindicate moral obligations against skepticism. Cor-
respondingly, they do not bear the burden of showing how the claims of others have mes-
capable normative authority over any one particular agent. For instance, Harry Frankfurt
holds: “I do not believe that anything 1s inherently important. In my judgment, normativity
1s not a feature of a reality that 1s independent of us. The standards of volitional rationality

“Korsgaard (2019) argues that Kantian constitutivism presents an advantage over the Aristotelian varieties
because the former account for self-constitutions, while the latter cannot, and thus fail to vindicate agential
responsibilities toward oneself.
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and of practical reason are grounded, so far as I can see, only in ourselves. More particu-
larly, they are grounded only in what we cannot help caring about and cannot help consid-
ering important,” (Frankfurt 2006, 363). But this 1s not because self-constituting agents do
not recognize normative standards of agency, as Korsgaard holds.” On the contrary, they
do recognize the distinction between craving and endorsing craving as one’s own. The
form of guidance implicit in the notion of caring 1s inherently reflexive, though not the
result of rational deliberation. Reflective endorsement 1s the paradigmatic way of authoriz-
ing action and fixing the bounds of the self, but it does not commit to morality, nor 1s it
governed by rational norms.” Correspondingly, it marks the boundaries between rational
agency and irrationality in a radically different way than Korsgaard’s proposal. As Frankfurt
notes “Our response to siners 1s not the same as our response to fools”, (Frankfurt 2006,

258).

6. ENDORSEMENT AS IMAGINATIVE REHEARSAL AND NORMATIVE DIS-
CUSSION

It may be suggested that the notion of endorsement serves another purpose in
Korsgaard’s account, akin to the expressivist model of normative acceptance, which helps
elucidate the dynamics of rationality.” According to Allan Gibbard, to call something “ra-
tional”, or to say that it 1s “the thing to be done”, 1s to express one’s acceptance of norms
that permit 1t”, (Gibbard 1990, p. 7). His proposal 1s that we “fix on the dictum “To call a
thing rational 1s to endorse 1t.” And search for a sense of ‘endorse’ for which the dictum
holds true”, (Gibbard 1990, p. 6). This expressivist notion of endorsement is governed by
the requirement of consistency. Yet, interestingly, the requirement of consistency that
bears on normative acceptance 1s not spelled out as a “mere” logical requirement. Rather,
it 1s 1llustrated in terms of the constraints that it puts on a normative discussion: to accept

“By contrast, according to Korsgaard, in absence of rationality, there would be no distinction between an
incentive and the self, Korsgaard 2008.

““Taking ourselves seriously means that we are not prepared to accept ourselves just as we come. We want
our thoughts, our feelings, our choices, and our behavior to make sense. We are not satisfied to think that
our ideas are formed haphazardly, or that our actions are driven by transient and opaque impulses or by
mindless decisions. We need to direct ourselves—or at any rate to believe that we are directing ourselves—in
thoughtful conformity to stable and appropriate norms. We want to get things right”, Frankfurt 2006, p. 74.

*Korsgaard sometimes suggests that her activity of valuing shares some features with the expressivist
agenda: “in taking the things that are good for us to be good absolutely - good in the way that makes them
worthy of rational pursuit - we express the value we necessarily place on ourselves”, (Korsgaard 2021, p. 188
fn 3; 2008, p. 325). Some have suggested that expressivism may offer the appropriate semantics for construc-
tivism. Constructivism agrees with expressivism about the naturalistic ontology, and about the view that prac-
tical deliberation is not about tracking ends that are real and mind independent objects. But there are notable
differences between the two meta-ethics, which make them ultimately irreducible. Contrary to expressivists,
constructivists defend the claim that there are normative facts or truths about the rational will and its activity:
there 1s a normative realm, which 1s brought about through volitional activity. They share a practical concep-
tion of deliberative thought, but the constructivists hold that the normative claims are true in virtue of the
commitments grounded in rational agency (cf. Wallace 2012).
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a norm 1s to be prepared to avow 1t in a normative discussion. Normative discussion in-
volves different parties, though such parties do not have to be real people. Gibbard con-
strues normative discussion as a sort of “imaginative rehearsal”, which can be put forward
by a solitary agent in a soliloquy about what to do, and serves the purpose of building the
agential stance: “From this imaginative rehearsal, then, a kind of imaginative persona may
emerge, an ‘I’ who develops a consistent position to take i normative discussion. It 1s then
that we can speak most clearly about what the person accepts, he has a worked out norma-
tive position to take in unconstrained contexts” (Gibbard 1990, p. 75). This representation
seems quite like Korsgaard’s reflective endorsement, and yet rather different than the uni-
versalizing process that aims at shared reasons (Korsgaard 1996b, p. 27)5).

Imaginative rehearsal 1s of practical relevance, since working out what to do, what to
think, and how to feel in hypothetical contexts will affect what agents do, think, and feel in
actual, like situations (Gibbard 1990, p. 72). The capacities involved in reflection and hy-
pothetical reasoning are put to work more substantially in concrete cases of normative
discussion, m which agents must find a way toward coordination. However, the normative
discussion with others differs from mmaginative rehearsal because others may engage m
reasoning from different starting points (e.g., divergent values, different concerns, and be-
liefs), which affect the way they account for the context of choice and think of the options
open to them. Thus, figuring out what to do with others, in mteractional contexts, requires
much more extensive operations that the check for mternal consistency in considering
what to do to them. As in the case of imagmative rehearsal, normative discussion 1s sup-
posed to produce an agreement over a proposal of action among different people. But it
1s unlikely that such an agreement will be produced merely by observing the requirement
of consistency. First of all, there might be courses of action that differ substantially even
though they are not logically inconsistent. The requirement of logical consistency may dis-
courage an individual from pursuing self-defeating ends, but 1t would not be of any help in
selecting which proposal of action should be pursued by a group of people. The normative
pressure toward reaching a consensus 1s not solely a logical pressure, and while logical
consistency 1s a necessary constraint on any proposal for action, it 1s insufficient to provide
any shared basis for joint action.

A second reason for rejecting the view that constructivism about reasons should take
the form of 1imagimative rehearsal constrained by the logical requirement of consistency 1s
that 1t fails the essential insight of constructivism, that 1s, that normative discussion 1s gen-
erative rather than conservative. To elect consistency as the sole norm of shared rationality
1s to assume that normative consensus should converge on a proposal that 1s already pre-
sent in the first-person deliberative perspective. By contrast, it 1s plausible to presume that
the normative discussion requires not only the check for internal and mutual consistency,
but also the revision and comparative adjustment of the original individual proposals. Such
revisions may be required to contain or eliminate local inconsistencies, but more interest-
ingly they will also be revisions due by careful and respectful examination of the positions
of others, or even demanded by others. In other words, normative discussion brings to the
fore normative proposals, considerations, urgencies, and needs that may not be imaginable
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before entering it. On the Kantian constructivist view, practical reasoning 1s both trans-
formative and other-oriented.”

7. THE STANCES OF PRACTICAL DELIBERATION

The debate on moral normativity inaugurated by Korsgaard assumes that these phe-
nomena are captured in the first-person stance, because and msofar as this is the delibera-
tive stance 1n which the agent 1s constituted. However, it 1s questionable that the whole
problem of moral normativity 1s fully intelligible in terms of first-person stance as the stance
of deliberation.

First, as the case of normative discussion shows, there 1s an interesting sense in which
deliberation 1s about reaching the first-person plural stance, and reasoning 1s called for
constructing the stance of a group-agent. Correspondingly, it 1s far from obvious that a//
moral obligations become salient and practically vivid i the first-person stance, that 1s, in
the perspective of the individual deliberator.

Second, another cluster of interesting moral phenomena become salient if one switches
from the first-person deliberative stance to the second-person mode that 1s distinctive of
mter-personal relations. The second-person mode 1s often mvoked as an approach to
moral obligations alternative to the first-person approach, i that it explicates the authority
of moral obligations in terms of rreducible normative relations among persons. To explain
what a moral obligation 1s amounts to explhicating how people make claims to one another,
and thus reciprocally constrain their deliberation. This 1s the mode of personal interaction
and mutual accountability (Thompson 2004, Darwall 2006). The difference 1s not just in
terms of emphasis: in the first-person stance, the perspective from which moral obligations
bind 1s individual. In the second-person stance, instead, that the bindingness of the obliga-
tion depends on its being mutual and mutually recognized.

By distinguishing the issue of the sources of moral normativity from the claim that the
question of normative authority arises in the first-person deliberative perspective, we are
better positioned to address a concern that threatens to undermine the self-constitutivist
view of moral obligations, that 1s, the place of others. The claims of others seem better
accounted 1n a second-person approach to moral obligations: members of the moral com-
munity in general (and not just those whom we owe certain duties) are entitled to demand
that we honor our rights-entailing obligations. Members of the moral community have the

authority entitling them to claim, 1if we fail, that we have done wrong even if we have not
wronged them personally (Darwall 2007, pp. 60-63).*

“Bagnoli 2013.

*“Moral obligations simpliciter are what we have the authority to demand of one another, not as individu-
als, but as representative persons—as representatives, as we might say, of the moral community. So wrongdoing
also always involves a failure to respect legitimate demands and the authority to make them that 1s additional
to the individual authorities that are involved m violations of rights and wrongings. Wrongdoing violates our
authority as representative persons to demand that people not act in that way. This means that it also involves
a failure of respect (of this representative authority) and thus a failure to appreciate a further reason not to
perform the act that 1s additional to the act’s wrong-making features, including, indeed, even the fact that it
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The reference to the moral community 1s crucial in that it points to a regulative norma-
tive 1deal, which does not coincide with anyone’s first-person deliberative stance in partic-
ular. Yet, for the argument to be convincing, one needs to justify how the bounds of the
community are settled. In this respect, the second-person mode of practical deliberation
allows us to uncover another cluster of philosophical problems that arise concerning the
scope of moral obligations. The second-person mode 1s distinctive of normative discus-
sion, in which you and I have not yet settled about what to do. In this case, to say that moral
obligations are constraints on deliberation requires that you and I have agreed on their
content and their authority. But suppose you and I do not agree about the measure of
reciprocity that 1s obligatory. While both parties feel the pull of the other’s claim, we also
feel that the boundaries must be drawn somewhere, and we do not agree just about where,
exactly. On some occasions, the normative discussion takes the form of a negotiation about
the content of specific moral obligations. For instance, in the case that you and I deliberate
about what to do tonight, as a result of a promise we made to one another last week to see
each other next Friday, we may diverge about how exactly to fulfil that promise today that
1s Friday. Should I come by, or should you? In case you cannot at the time I propose,
should we try for another ime? We may envision different ways to go by, but it 1s likely
that you and I may find an agreement that settles this particular 1ssue. Once we settled,
specific obligations follow, which both of us must honor; if we do not, reactive attitudes
such as blame or reproach are called for. In other kinds of occasions, however, people
may find hard to compromise. The normative discussion, bounded by reciprocal and le-
giimate expectations, may uncover differences that bring the normative discussion to a
stop. In this case, each of the parties feels that they have reached a line which should not
be crossed. You cannot demand that I leave my work behind in order to play tennis with
you on Friday. This 1s where I draw the line. This 1s not just an occasional and momentary
friction; rather, it reveals a ranking of values by which I have ordered my life, which you
find unreasonably rigid. You have organized your life so as to play tennis once a week no
matter what. I find your policy silly, irresponsible and morally reprehensible. Conse-
quently, I do not recognize your claim as legitmate. Suddenly, the differences between us
are manifest, and so severe that you have become alien to me: you really are one of 7Them.
The 1ssue about the content of moral obligations has become a more fundamental 1ssue
about the boundaries of the normative community, and our respecting standing from
within it.

To wit, the second-person stance (I/Thou) 1s relevant to uncover the normative relations
of mutual accountability that hold inside the relevant normative community. But when
differences are severe, the third-person stance becomes appropriate to track and voice the
depth of the disagreements. The third-person stance 1s relevant to approach the normative
domain as closed under the norm of recognition; it captures the divide between domains
of agents on which different norms range. The practice of normative discussion could bind

might violate someone’s right (her mdividual authority to demand that one not so treat Aer) and so wrong

her”, (Darwall 2013, p. 68).
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people together by grounding jointly justified and mutually binding reasons, but it might
also reveal msuperable divides. Different stances on normative discussions may help us
articulate these different forms of disagreement, and thus negotiate not only the content
but also the scope of obligations. Perhaps, these divisions will be ultimately overcome, 1if
the negotiations can be guided by sufficiently robust constitutive norms of rationality. But
it 1s quite unlikely that they could be overcome by relying on repeated exercises of imagi-
native rehearsal and subsequent stretches of reflective endorsement.
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Introduction

In the Spring of 2017 I had the pleasure to teach a seminar on Christine Korsgaard’s
The Sources of Normativity at the University of Parma. I had met Christine Korsgaard
a few years back during my tenure at Boston College and I was deeply struck by her
approach to practical philosophy; I thus decided to start my teaching activity at Parma
with a close reading and discussion of her work. The book “teaches itself”, as the saying
goes: 1t 1s clearly and beautifully written and it combines original insight with thought-
provoking analyses of past philosophies. On a side note, the Italian translation does full
justice to the English original. Toward the end of our seminar my students and I decided
that we would try to ask some of our questions to the author and see if she could help
us better understand her argument. We thus sent her an email with three broad
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questions that emerged 1 our discussions. The exchange below reproduces Christine’s
answer to that email, which she kindly agreed to publish in the present 1ssue of Etica e
politica.

A few words to justify the decision to publish a personal exchange are mn order. We
thought that, in spite of their understandable brevity, Christine’s answers offer clear
indications of how she would go about replying to some of the critiques that were raised
against her philosophical account of normativity. The first question addresses the charge
of “intellectualism” that has been raised, among others, by Heideggerians such as Steven
Crowell. In her reply Chrnstine Korsgaard draws a sharp distinction between
movements that count as actions and movements that don’t. If one accepts that
distinction, then the point about skillful coping being unreflective 1s moot. Skillful
copingjust isn’t a kind of action on Christine Korsgaard’s account. The second question
addresses the problem of the publicity of reasons and sketches out a brief account of
why we are more likely to resist the others’ reasons for action than the normativity of
language. The third question gets its bearings from an article by Chris Gowans and 1t
elaborates on Gowans’ worries about the value of practical identities. The final part of
the question 1s an mmplicit gesture toward phenomenological accounts of practical
identities as found in philosophers like Husserl and Scheler!. Christine Korsgaard’s
reply leaves no doubt about her view: “I don’t think we discover ourselves. I think we
make ourselves”. This 1s a commendably clear statement of the kind of existentialism
championed by Christine Korsgaard’s original version of Kantianism. Such a strong
statement 1nvites the question as to whether one could develop something like a more
complex dialectic between making and discovering when it comes to the self?, but
obviously this goes beyond the scope of this short exchange.

I would like thank Christine for reviewing her answers and agreeing to publish them,
as well as Roberto Redaelli for arranging publication in this special 1ssue of Etica &
Politica / Ethics & Politics.

(Andrea Stait)

Staiti: The first question 1s about reflective endorsement. You argue that humans are
mtrinsically reflective beings. Do you mean to say that some kind of reflective

L T have developed a more thorough analysis of how the phenomenological account of practical
identities might supplement Korsgaard’s view in Andrea Staiti, Praktische Identititen aus
phinomenologischer Sicht: Husserl und Korsgaard. Phanomenologische Forschungen (2015), 171-188.

21 have tried to offer something along these lines in a forthcoming essay: Andrea Staiti, Existential
Choice: Husserl Meets Heller, in Marco Cavallaro/George Heffernan (eds.), The Existential Husserl.
Springer: Dordrecht.
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endorsement (or rejection) happens all the time 1n humans when they act? Or that
it should? The first option sounds a bit too optimistic and mght be accused of
rationalism. We all know a lot of very un-reflective people. Moreover, there seem to be
a lot of actions that draw on what Heideggerians might call “mindless coping”® in the
world, rather than a reflective deliberative attitude. The second option seems more
realistic but 1if people shouldbe reflective, then 1s this something that can be
commanded or at least rendered desirable in some indirect way?

Korsgaard: There 1s a sense in which I do think that nearly all human actions mvolve
reflective endorsement. Even if we do not always think about what we are doing, we
have a different form of consciousness than the other animals and cannot just revert to
purely mstinctive action. (I give an account of the difference between mstinctive and
rational action in Self-Constitution, 6.1*, and a more detailed account in Fellow
Creatures, 3.2°). As I think of it, there is a gap between our initial motivational response
(desire, fear, whatever) and action, and that gap has to be crossed. When we cross it, we
are 1 effect adopting a principle, a principle that permits acting that way m that kind of
case, even 1f we don’t think much about it.

The story here 1s complicated by a certamn practice that human beings have of
attributing principles to each other. Suppose your partner spends a lot of money from
an account you hold jomtly on a risky investment, without telling you about 1t until
afterwards. Suppose he’s not being sneaky - 1t’s just that the opportunity seems so good
to him that he jumps at the chance. He’s even eager to tell you about it afterwards, but
mstead of sharing his enthusiasm you are appalled that he didn’t consult you first. You
might say, “Did you think it was a// right to nisk that much of our jomnt funds without so
much as asking me what I thought?”. When you say that, you are i effect attributing a
principle to him (“I may decide on behalf of my partner without consulting her when I
think the opportunity 1s good enough” or something like that). You know that he didn’t
exactly recite that to himself, and perhaps you even know that if he had, he would have
immediately seen what 1s wrong with it. But you attribute the principle to him, because
it 1s the one mmplied by his action, and since we are in general responsible beings, we
are responsible for the principles they imply.

The “mindless coping” 1dea raises 1ssues about what counts as an action. Sometimes
the people mvolved m that debate mention things like “turning the wheel to the right”
as examples of actions. What I mean by an action 1s an-act-chosen-for-the-sake-of-an-

8 See Crowell, Steven G. (2018). Normativity and Phenomenology i Husserl and Heidegger,
Cambridge University Press.

4 Korsgaard, Christine M. (2009). Self-Constitution: Agency, Identity and Integrity, Oxford University
Press.

5 Korsgaard, Christine M. (2018). Fellow Creatures: Our Obligations to the Other Animals, Oxford
University Press.
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end (See Self-Consttution, 1.2). That 1s the kind of thing that I think 1s subject to moral
assessment, and I argue in Sel-Constitution, and in Acting for a Reasor® that it is the
kind of thing that both Aristotle and Kant thought 1s subject to moral assessment. In
general, I think the hterature on moral philosophy 1s msufficiently attentive to the
question what’s included when we talk about “an action”. For example, when people
talk about doimng the right thing for the wrong reason, they are assuming that the reason
for an action 1sn’t part of the action itself. People regularly contrast “consequentialism”
with “deontology”. But consequentialism 1s a theory which accords moral value to acts
on the basis of their ends, while at least some deontologists, such as Kant, accord moral
value to an-act-for-the-sake-of-an-end on the basis of its universal form. These kinds of
theories cannot really be straightforwardly contrasted because they involve different
views about what the object of moral assessment 1s. I don’t think 1t makes any sense to
compare choosing an act-for-the-sake-of-an-end with a simple instance of know-how like
turning the wheel to the nght.

Staiti: The second question 1s about the analogy between linguistic meanings and
reasons for action. We all agreed that linguistic meanings have immediate normative
force for competent speakers of a language, and you describe this quite compellingly.
But do you want to argue that reasons for action have the exact same immediate
normative force? Isn't this just reasoning by analogy? It seems that while the publicity of
spoken language 1s encompassing and it rarely fails, the publicity of reasons for action
admits of degrees. Some very obvious reasons for action are thoroughly public (I seek
food because I'm hungry), but many other reasons are more private or intimate and it
1s more difficult for others to grasp them. In other words, aren't reasons for action
intrinsically more personal than linguistic meanings? That might be why we are inclined
to attribute more significance and value to reasons vis-a-vis linguistic meanings.

Korsgaard: Thomas Nagel agrees with you on this, in 7he View from Nowhere' -
he gives a theory of what sort of reasons are public (or as he calls it “objective”) and what
sort are private or “subjective”. I replied to him in 7he Reasons We Can Share®.

I think that both practical reasons and linguistic meanings have immediate normative
force, but we are more likely to have grounds of resistance to the force of practical
reasons. (People do, however, sometimes fail to understand things out of personal
resistance). When there is no grounds for resistance, because what reason demands of

6 Korsgaard, Christine M. (2008). Acting for a Reason. In The Constitution of Agency: Essays on
Practical Reason and Moral Psychology, 207-229. Oxford University Press.

7 Nagel, Thomas (1986). The View From Nowhere. Oxford University Press.

8 Korsgaard, Christine M. (1998). The Reasons We Can Share: An Attack on the Distinction Between
Agent-Relative and Agent-Neutral Values. In Altruism, ed. Ellen Frankel Paul, Fred Dycus Miller, and
Jeffrey Paul. Cambridge University Press. Previously published in Social Philosophy and Policy 10, no. 1:
24-51.
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us 1sn’t much, we respond pretty directly to other people’s reasons - telling people what
time 1t 1s, picking up objects they’ve dropped, warning them of imminent dangers or
unpleasantness, opening doors. When more 1s demanded of us, we are more likely to
resist.

But part of your question concerns our ability to understand other people’s reasons.
I do talk about that part of it a little in 7he Reasons We Can Share. Sometimes we draw
a blank when we try to understand other people’s tastes, for instance, and therefore we
are inchined to doubt that those tastes really give them reasons, or the reasons they think
it gives them. Imagine someone who simply cannot understand his friend’s interest in a
certain sport, or why he thinks a certain comedian 1s hilarious. In these kinds of cases,
sometimes the one who cannot understand 1s tempted by what I think of as a
“diagnostic” explanation, or rather explanation-away. Ned thinks he really enjoys
developing the grace and skill elicited by playing ping-pong, while Joe thinks that what
Ned really likes about 1t 1s that he always wins. Joe thinks that the comedian’s act 1s
genuinely hilarious, while Ned thinks what Joe really likes about 1t 1s that it panders to
his sexism. Sometimes these diagnostic explanations are on-target, and sometimes they
are not. I think we have to give people the benefit of the doubt, unless we are really
sure.

I think the reason we attribute more significance and value to practical reasons 1s that
they are personal m a shghtly different way than you have in mind here. I think our
practical 1dentiies are constituted by our choice of reasons. That’s what Self-
Constitution 1s about.

Inaidentally, m Self~-Constitution, chapter 9, 1 give a different argument for the
publicity of practical reason, one that does not depend on the Iinguistic analogy at all. I
argue that reasons “hold us together” at a time and over time, and that they could not
do that if they did not have public normative force.

Staiti: We read an article by Chris Gowans®, who argues that your account of practical
identities does not provide resources to distinguish between 1dentities that are strongly
normative and those that are only weakly normative. Assuming that some 1dentities are
indeed stronger than others (i.e., they are richer and more robust sources of criteria for
action), what do you think happens when two strong identities enter mto a kind of
conflict that cannot be resolved but by giving up one of the two? Don't we need criteria
to say yes or no to a strong practical identity that has become problematic i the very
same way 1n which we need criteria based on practical identities to say yes or no to what
an impulse suggests? What would the criteria be in this case? They cannot be provided
by another practical identity, nor can they be provided by the general practical identity

9 Gowans, Christopher W. (2002). Practical Identities and Autonomy: Korsgaard's Reformation of
Kant's Moral Philosophy. In Philosophy and Phenomenological Research 64, No. 3: 546-570.
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“person” because that identity only prescribes that you need some practical identity, not
which one. Wouldn't we need to have some notion of true self, some
Socratic darrmon or some other kind of fundamentally individual ontological essence of
the person to appeal to when we need a criterion to decide whether we are going to
drop a practical identity that has entered into a conflict with another?

Korsgaard: Sometimes one practical identity 1s more fundamental than another
because it 1s, as 1t were, more centrally located i the web of our 1dentities. Since many
of my friends are philosophers, my identity as a philosopher matters to those
relationships as well as to my work, for instance. I also think we have human needs and
individual needs that favor some forms of identity over others, as matters of what is good
for us, although this may not be decisive. For instance, humans are social, and some
humans are more social than others - a form of 1dentity that goes with a solitary hifestyle
might not be best for them from the point of view of their own good. I also think that
human beings have the attribute Marx and Feuerbach called “species-being”. We think
of ourselves as members of the human species and of our lives as part of the ongoing
life of the species. Even apart from morality, that attribute can make 1t part of our good
to feel that we have made some sort of contribution to the ongoing life of the species,
and that gives us reason to choose certain occupations and causes over others. Those
two factors, interestingly, can pull apart. A scientist who felt herself to be on brink of
an 1mportant discovery might (reasonably) neglect some of her ordinary human needs
to devote herself to making that discovery.

But I certamnly don’t think there 1s any “fundamentally idividual ontological
essence”. I don’t think we discover ourselves. I think we make ourselves. We can do
that well or badly, but leaving morality aside, I don’t think we can do 1t rightly or wrongly.
That affects both what our 1dentities are, and how we choose between them when they
conflict. I think 1t’s a mistake to believe that practical reason can or should settle all the
questions about who we are to be, rather like thinking practical reason should settle all
the questions about what should happen next in a novel or whether to use dark blue or
green for a certain spot on a canvas. I think there 1s a certamn randomness in the
construction of 1dentity that you just have to accept, just as you have to accept the fact
that you aren’t going to marry someone who 1s “made for you,” but rather someone in
the neighborhood. This is why I wrote on 241-242'° about the importance of “making
the contingent necessary” - for example, making it true that you and your spouse are
made for each other. Even if there’s a certain randomness in the content of your life,
1t’s up to you to give it the right form.

10 Korsgaard, Christine M. (1996). The Sources of Normativity, Cambridge University Press.
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